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STATEMENT OF QUESTIONS NTED, 


(1) Whether, under the facts of this case, fhe appellee contractor 
had on either February 17, 1964 or on March 9, 1964 performed the 
work called for under his contract with the appellants substantially and 
in a workmanlike manner so as to entitle him to final payment. 


(2) Whether one who contracts for alterations and repairs ofa 
building owned by him, expresses his acceptance and approval of the 
work of the contractor by affixing his Seraturenc a request by the con- 
tractor for final payment under the contract. : 


(3) Whether an architect's certificate is qetete evidence that 
the work called for under a contract for alteratjons and repairs has 
been substantially performed and accepted so a¢ to entitle the contrac- 
tor to final payment under the contract. e & 

(4) Whether the extra work alleged to have, been performed by the 
appellee was performed (a) at the request and a>proval of the appellants 
and (b) has a reasonable value of $4,913.03. } 


(5) Whether in a case where a contractor seeks final payment of a 
contract on the grounds that it has been performed according to plans 
and specifications, the owner should be given ci*edit for the cost of a 
performance which the contractor was requiredsto furnish but failed to 
furnish. 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment of the United States Dis- 
trict Court for the District of Columbia (Honorable Howard F. Corco- 
ran) entered on July 13, 1965 as amended by order dated July 23, 1965 
in Civil Action No. 1175-64. Notice of this appeal was filed on August _ 
20, 1965. This Court has jurisdiction of the appeal pursuant to Title 
28, Section 1291, United States Code. at 


STATEMENT OF THE CASE 


On August 12, 1963, the appellants Claude G. Walker and Maude 
Josephine Walker, entered into a written agreement with the appellee, 
Emmett C. Wade for the alteration and repair of a building located at 
3103 Georgia Avenue, Northwest, Washington, D. C. The work was to 
be done in accordance with certain plans and specifications prepared 
by one L. W. Giles. The contract provided that the price would be 
$49,995.00 (J.A. 104). The contract also provided that final payment 
would be payable upon completion of the job according to plans and 
specifications. (J.A. 104) Article 5 of the agreement provided that: 


Acceptance and final payment shall be due 5 days 
after "substantial completion” of the work provided 
the work be then fully completed and the contract 
fully performed . . . when the Architect finds work 
acceptable under the contract and the contract fully 
performed he shall... issue a final certificate 
(over his signature) stating that the work has been 
completed and is accepted by him under terms and 
conditions thereof and that entire balance found to 
be due contractor ..-..-. (J.A. 105) 


Article 6 of the agreement provided that the general conditions of the 
contract, supplementary general conditions and specifications and 
drawings together with the agreement form the contract and are as 
fully a part of the contract as if attached to the agreement or repeated 
in it. (J.A. 106) 


In the General Conditions the procedure was outlined for authoriz- 
ing changes in work. It provided as follows: 


Owner may order extra work or make changes. 
No extra work or change shall be made unless in 
pursuance of written order from the Owner signed 
or countersigned by the Architect or a written or- 
der from the Architect stating that the Owner has 


authorized extra work or change, and no claim for | 
an addition to the contract sum shall be valid un- 
less so ordered. (J.A- 100) 


The contractor was required to keep a correct account of costs togeth- 

er with vouchers to substantiate any extra work claimed by him, (J.A. 
) and the General Conditions further provided that the comractor 

should give written notice of claims for extra costs within a reason- 

- able time after receipt of instructions and that in any event, ‘such no- 

tice was to be given before proceeding to execute the work, no claim 

being valid unless so made. (J.A. 100) 


The appellee performed certain work pursuant to the written con- 
tract and was paid a total of $37,496.25 on account of the contract price. 
Subsequently, the appellant Claude G. Walker affixed his signature toa 
request for final payment submitted by the contractor but directed his 
disbursing agent not to make final payment under the contract. The 
reason given was that the work called for in the contract had not been 
performed in a workmanlike manner. Appellants also refused to pay 
for extra work which appellee said he had done on the premises. This 
refusal was based on the ground that the work had not been authorized 
by the appellants. 


On March 9, 1964 appellee filed a notice of intention to hold a me- 
chanics’ lien, and on May 19, 1964 appellee filed a complaint against 
the appellants in the United States District Court for the District of 
Columbia to enforce a Mechanic's Lien. (J.A. 1) Appellee prayed 
for a judgment of $17,761.78 with interest from March 9, 1964, said 
amount being comprised of $5,263.03 claimed for extra work, and 
$12,498.75 claimed as the balance due under the written agreement. 
The appellants counterclaimed for $3,000.00 which they claimed to be 
the approximate amount they would have to expend on the building as 
a result of appellee's failure to perform his work in a workmanlike 
manner. (J.A. 4) = 


The case was heard without a jury and at the close of the evidence, 
the trial court orally ruled that the defendants had not carried the bur- 
den of proof to prevail on their counterclaim while the plaintiff had es- 
tablished grounds for attachment of a lien and the burden was on the 
defendants to show that it should not attach. (J.A. 96) As to the basic 
claim for $12,498.75, this was allowed (J.A. 96) and in relation to the 
claim for extras, the court found the claim to be established with the 
exception of two items totaling $350.00. (J.A. 97) 


The court's finding of fact included the following: that the work 
was completed on or about February 17, 1964 to entitle appellee to fi- 
nal payment under the contract; that the appellants indicated their ap- 
proval of final payment by affixing their Signature to the statement 
rendered by appellee: that extra work performed by the appellee was 
done at the request of the appellants; that the work called for by con- 
tract had been performed in a workmanlike manner; that the reason- 
able value of the extra work was $4,913.03 and that the appellants of- 
fered no proof in support of their counterclaim. 


On July 13, 1965 the trial court ordered appellee to recover from 
appeHants the sum of $17,411.78 with interest from March 9, 1964 
(J.-A. 12) and on July 23, 1965 said order was amended to give appel- 
lants twenty-one days from the date of said order to satisfy the judg- 
ment and interest. (J.A. 12) This appeal followed. 


RULE INVOLVED 
Rule 52(a) Federal Rules of Civil Procedure 
Findings by the Court 


a. Effect. In all actions tried upon the facts with- 
out a jury . . . the court shall find the facts specially 
and state separately its conclusions of law thereon 
and direct the entry of the appropriate judgment.... 
Findings of fact shall not be set aside unless clearly 


erroneous, and due regard shall be given to the op- 
portunity of the trial court to judge of the eee 
of the witnesses. .. .” 


STATEMENT OF POINTS 


1. The findings and the judgment of the Court are contrary to the 
facts and the law. 


2. The Court erred in not allowing appellants credit for the cost 
of a performance bond, which the appellee was required by contract to 
furnish, but failed to furnish. ‘ 


« 


3. The Court erred in finding that the work called for by the con- 
tract was completed on or about February 17, 1964. 


4. The Court erred in finding that the reasonable value of the ap- 
pellee’s claim for extra services was in the sum of $4,915. 03. 


5. The Court erred in finding that the work called for in the con- 
tract was performed in a workmanlike manner. 
SUMMARY OF ARGU 


The order of the District Court that the appellant pay the appellee 
the sum of $17,411.78 with interest from March 9, 1964 SooEe not 
stand for the following reasons: 


1. Substantial performance of the contract in a workmanlike man- 
ner and acceptance by the architect was a condition precedent to final 
payment, and under the facts of this case, substantial performance and 
acceptance of the work was not established even though the owner 
signed a request for final payment and the bank's architect issued a 
final certificate. 


2. A contractor who seeks payment for extra work must show that 
the work was authorized and that the amount he is seeking represents 


the reasonable value of the services and materi&ls for which payment 
| 


is claimed. Where this is not established, recovery should not be al- 
lowed. 


3. Where a contractor is required by contract to furnish a per- 
formance bond and fails to do so, the court should substitute what the 
bond would have cost for the bond and deduct this amount from the sum 
which the contractor would otherwise be entitled to under the contract. 
In failing to make such a deduction, the Court committed error. 


ARGUMENT 
L 


The Court Below Erred in Finding That the Work Called for 
Was Completed on or About February 17, 1964 To Entitle 

Appellee to Final Payment Under the Contract and That the 
Work Had Been Accepted by the Appellants. 


Substantial performance, with reference to a building contract, 
implies something less than a strict and literal compliance with the 
contract provisions, but fundamentally it means that the deviation is 
unintentional and so minor or trivial as not substantially to defeat the 
object which the parties intend to accomplish. Wells Benz, Inc. v. 
United States, 333 F.2d 89 (1964). There is substantial performance 
of a contract to’ construct buildings where builder has in good faith in- 
tended to perform his part of the contract and has done so in the sense 
that the building is substantially what is provided for and there are no 
omissions or deviations from the general plan which cannot be reme- 
died without difficulty. Kizziar v. Dollar, 268 F.2d 914 (U.S. Ct. App. 
10th Circuit 1959). 


In the instant case, the evidence established that there were devi- 
ations from the contract provisions, and it is submitted that said devi- 
ations were neither minor nor trivial, but were of a nature which could 
be remedied only with difficulty, and were in existence at the time that 
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final payment under the contract was requested by the appellee. For 
example, Mr. Archer, the architect testified that "he recalled telling 
Wade some things he would have to do such as some painting and tile 
work."’ (J.A. 58) He further testified that both parties agreed that 
there was some work still to be done to fulfill the contract. (3 -A. 58) 
Appellant Claude G. Walker testified that he observed the following 
conditions which existed on February 18, 1964: absence of tile at en- 
trance including stairwell and on floor, unfinished wall to left of stair- 
well in basement; unlevel basement floor, irregularity of tile on floors 
throughout the building, powder marks on left rear wall in basement, 
doors improperly hung, incomplete ceiling in utility room, sinks not 
according to specifications, incomplete wall paneling, insufficient paint 
on walls and doors and several like conditions. (J.A. 62-67). Then 
Mr. Giles, the architect who prepared the plans aiid specifications tes- 
tified that an inspection by him on March 1964 revealed that the sill un- 
der the front door had been improperly installed, that there was an ex- 
cessive undercut under doors to waiting rooms, a hole in wall under 
service equipment in basement, doors throughout improperly installed, 
incomplete tile work, an unrepaired leak in old roof, steel beams and 
lintels unpainted, utility sink out of order, incomplete adjustment of 
window caulking and an unlevel floor in the basement. (J.A. 91, 92) Mr. 
Giles further testified that a later inspection on June 14, 1964 led him 
to believe that the deficiencies had not been corre¢ted since his March 
1964 inspection. (J.A. 95) 


Although it might be argued that the appellant was not competent 
to determine what deficiencies existed, surely the testimony of Mr. 
Giles as to deficiencies observed by him should be given considerable 
weight since the latter is an experienced architect and also one who 
prepared the plans and specifications for the repair and alteration of 
the building in question. Both Mr. Archer and Mr. Giles testified as 
to the existence of deficiencies and they were clearly enumerated by 


Mr. Giles. His testimony in this regard was not contradicted by the 
appellee. 


Since there were omissions or deviations from the general plan 
the lower court should have taken this into consideration and should 
have made reasonable deductions from the contract price on account 
of said omissions or defects. 3 Williston, Contracts, Sec. 842 (Re- 
vised Ed. 1936): Restatement, Contracts, Sec. 275; 9 Am. Jur. Build- 
ing and Construction Contracts, Sec. 42, Vol. 40, Words and Phrases, 
Substantial Performance. 


The Court below found that Mr. Walker's approval of final payment 
was indicated by his affixing his signature to the statement rendered 
by the appellee, which statement was a request for final payment. This 
signature may be some indication of approval, but the signature by it- 
self does not establish that the work was considered by the owner to 
have been substantially performed in an acceptable manner on Febru- 
ary 18, 1964. This determination was to be made by the architect. 
(J.A. 105) The evidence shows that a final certificate was not issued 
by the owner's architect and although there are many instances in 
which the issuance of such a certificate might prove that the contract 
was fully performed in an acceptable manner, such weight should not 
be given to Mr. Archer's final certificate. That such weight need not 
be given is made clear by the Court of Appeals of the 5th Circuit in 
the case of Franklinville Realty Co. v. Arnold Construction Company, 
120 F.2d 144 (1941). There the contention was made that the archi- 
tect's certificates were final and conclusive as to the amount of work 
done and materials furnished. On this point the case was reversed 
for the reason that there was no specific provision in the contract that 
the certificates were to be final other than in matters relating to ar- 
tistic effect, and in the absence of such a provision, the court was of 
the opinion that the certificates are merely "prima facie evidence" of 
their contents. 


In the instant case, Mr. Archer, the bank's arfhitect admitted that 
the contract was not fully performed when the fi certificate was is- 
sued. (J.A. 58) He stated that he made an inspectgon prior to his is- 
suance of the certificate, but was unable to recall ne date of the in- 
spection or what he had noted as a result of the inspection. There is 
some indication that the inspection, if made, was made after the final 
certificate had been issued. (J.A.60) In view of the uncertainty sur- 
rounding the testimony of this witness, it is submitted that the final 
certificate issued by him was not entitled to the weight given it by the 
Trial Court in arriving at the conclusion that the contract has been 
substantially performed and in an acceptable manner on February 18, 
1964. Moreover, the architect was an agent of the Industrial Bank 
rather than an agent of the owner of the building and consequently his 
concern primarily would not be in protecting the interest of the owner 
and making sure that the contract was fully performed but rather in 
making sure that the investment of the bank was protected. This be- 
ing so, acceptance by Mr. Archer should not be considered as PRR 
ance by the owner. 


18 


The Court Below Erred in Finding That Extra Work Was Per- 
formed at the Request and Approval of the Appellants and That 
the Reasonable Value of the Services Was $4,913.63. 


The written agreement between the parties required that changes 
be in writing. (J.A. 100) Here there was no eviderce that any written 
order was ever received from the owner or from the architect of the 
owner. And while the appellant in this testimony acknowledged ~espon- 
sibility for certain items claimed in the appellee's request for extras, 
there were other items which he denied having authorized. ‘Among 
these is the $800.00 claimed as extra cost of glass over the original 
price given by Hires Turner, the $500.00 cost of electrical fixtures - 
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over the $500.00 allowance, electric contactors and relays for six heat 
boosters at a cost of $156.00, plumbing for two dental operatories and 
a dental lab at $600.00 and electric lines for two dental units, x-ray 
lab, and autoclave at $75.00. 


In reference to the $800.00 claimed for glass paneling, a letter 
from Hires Turner to the appellant (J.A. 108) indicates that this ex- 
pense arose as a reSult of the appellee failing to meet certain condi- 
tions set forth in an earlier notice to him from the glass company. It 
is indicated that if said condition had been met, the glass called for 
in the specifications could have been obtained and the $800.00 expense 
would have been unnecessary. Since this expense arose as a result of 
the appellee's lack of diligence in handling this matter, the appellant 
should not be made to pay for appellee's inefficiency. 


As to the remaining items listed in the request for payment for 
extras, the court erred in requiring the appellant to pay the amounts 
claimed by the appellee where no evidence was introduced to support 


or substantiate these claims and where the request itself was admit- 
ted into evidence for the sole purpose of establishing that the request 
had been made. This request was insufficient evidence to sustain the 
trial court's finding that the reasonable value of the contractor's serv- 
ices was equal to the amounts contained in the request. It is submitted 
that the evidence and reasonable inferences fairly to be drawn there- 
from are insufficient to support the Trial Court's finding. See Sun- 
derlich Contracting Company v. United States, 240 F.2d 201 (CA Utah 
1957), and Fanderlick-Lock Co. v. United States, 285 F.2d 939 (1960). 
In the latter case it was made clear that "where at the request of the 
prime contractor, labor and material is furnished by a subcontractor 
which is in addition to that required in the subcontract, there is an im- 
plied promise to pay a reasonable value therefor, and such payment 
was required.' However, in the instant case the work referred to was 
not shown to have been done at the request of appellant and consequent- 
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ly, there should arise no implied promise to pay for the same. On the 
basis of the evidence, the Trial Court should have allowed the appellee 
only such amount as was proven to be the reasonable value of the extra 
work authorized by appellant. In allowing more, the court committed 


_ error. 


The written contract in this case also required the contractor to 
submit written notice of claims for extra costs within a reasonable 
time after receipt of instructions and further provided that in any event 
such notice was to be given before the contractor proceeded to execute 
the work, otherwise the claim would not be valid. (J.A. 100) The con- 
tract was prepared by the appellee (J.A.90) andyet . he failed to com- 
ply with this provision and according to the evidenc®, he gave no notice 
of his claim until February 20, 1964 which is after the alleged comple- 
tion of the extra work. On the basis of the contract provision, quoted 
above, only those extras which were established as uaving been au- 
thorized by appellants, should be recognized. 


i 


The Lower Court Erred in Failing To Give the Appellant 
Credit for Cost of a Performance Bond Required Under 
the Contract. 


Where a defendant commits a breach of a contract to pay a defi- 
nite sum of money, or to render performance the value of which in 
money is stated in the contract or is ascertainable by mathematical 
calculation from a standard fixed in the contract or from established 


market prices of the subject matter, interest is allowed on the amount 
of the debt or money value from the time performance was due, after 
making all the deductions to which the defendant might be entitled. 
(Emphasis added) United States v. Bethlehem Steel Corporation, 113 
F.2d 301 (CCA Pa. 1940). The contract entered into by the appellants 
and appellee specifically provided that the contractor "shall furnish a 
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satisfactory performance bond guaranteeing completion of the work." 
(J.A. 102) Mr. Giles upon being questioned concerning the bond stated 
that "a satisfactory performance bond guaranteeing completion of the 
work was to be included in the contract price." (J.A. 94) Appellee 
testified that the cost of such a bond was 5% of the contract price. 
(J.A. 34) Since the bond was required by the contract, but was not 
furnished and the amount can be reached by mathemathical calcula- 
tion, which amount approximates $2,500.00, the Lower Court should 
have given the appellants credit for the cost of said bond and deducted 
$2,500.00 from the contract price. In failing to do so, the Court com- 
mitted error. 


In the instant case, the contractor failed to comply with the spec- 
ifications which required the furnishing of a performance bond. The 
owner should therefore be allowed to deduct the entire cost of com- 
plying with the specification, the cost being equivalent to the prevail- 
ing market value of the thing omitted. Turner v. Henning, 262 Fed. 


637 (1920). This is a decision of this Court of Appeals and in the 
case cited the court made the following observation: 


"The rule adopted by the trial court substituted what 
the things omitted would have cost for the things 
themselves, and deducted the amount from the sum 
to which the appellant (contractor) would otherwise 
be entitled under his contract. This is in accord 
with the decisions ...as well as with sound reason.” 


CONCLUSION 


It is respectfully urged that the Judgment of the Court below, re- 
quiring appellants to pay the appellee the sum of $17, 411. 78 with inter- 
est from March 9, 1964, should be reversed. 


Respectfully eee | 


JOHN D. FAUNTLEROY 


2001 Eleventh Street,|N. W. 
Washington, D.C. - 


Attorney for Appellanis. 
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[Filed May 19, 1964] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


EMMETT C. WADE 
1914 Newton Street, N. E., 
Washington, D. C. 

Plaintiff 


vs. Civil Action No. 1175-"64 


CLAUDE G. WALKER 
and 
MAUDE JOSEPHINE WALKER 
3103 Georgia Avenue, N. W., 
Washington, D. C. 
Defendants 


COMPLAINT TO ENFORCE MECHANIC'S LIEN 


1. Jurisdiction of this action is based upon Title 38, Chap- 
ter 1, Section 01 et seq. of the District of Columbia Code (1961 
Edition) and the parties hereto are citizens of the United States 
of America residing inthe District of Columbia. | 

2. Plaintiff entered into a written contract with defendants 
onthe 12th day of August 1963, whereby plaintiff agreed to fur- 
nish and supply defendants with certain materials and labor, in 
accordance with plans and specifications drawn up and set forth 
by defendants' architect, copies of such plans and specifications 
being annexed hereto as Exhibits A and B respectively, for the 
purpose of altering, repairing and/or renovating certain premises 
(a building) owned by the defendants and designated by the Land 
Records of the District of Columbia as Lot 110 in Square 3047, 
and further known as 3103 Georgia Avenue, N. W., Washington, 
D. C., the agreed upon consideration to be paid to plait there- 
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for being a sum in the amount of $49,995.00, same to be paid to 
plaintiff in four (4) equal installments in accordance with the 
progress of the work as set forth in the aforesaid contract. 

3. That more specifically, the aforesaid altering, repairing 
and/or renovating of defendants’ said premises by plaintiff con- 
sisted of demolition, excavating, plumbing, installation and/or re- 
pairs of electrical fixtures, heating, air conditioning, ventilating, 
carpentry, masonry, plastering, painting, tiling and roofing. 

4. That in addition to the foregoing and aside from the terms 
of the said written contract and the said plans and specifications, 
defendant Claude G. Walker, from time to time as the work was 
progressing, requested of plaintiff and orally contracted with 
plaintiff to add, deviate from, or alter, certain aspects of the 
work as originally set forth in the said written contract and plans 
and specifications which additions, deviations and alterations 
caused plaintiff to incur additional costs and expenses by way of 
extra labor, money and materials to the extent of $5,263.03. 

5. That notwithstanding plaintiff's performance pursuant to 
the terms of the said written contract and plans and specifica- 
tions, defendants have failed and refused, and yet refuse, to pay 
over to, or cause to be paid over to plaintiff, a balance of 
$12,498.75 due plaintiff pursuant to the terms of the said written 
contract. 

6. That notwithstanding plaintiff's performance pursuant to 
the oral contract between defendant Claude G. Walker and plain- 
tiff for the extra labor and materials furnished but not previous- 
ly included in the said written contract and plans and specifica- 
tions, defendants have also failed and refused and yet refuse to 
pay over to, or cause to be paid over to plaintiff the aforesaid 
additional sum of $5,263.03 due plaintiff pursuant to the said oral 
contract. 

7. That plaintiff has completed performance pursuant to the 
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terms of all agreements both written and oral between himself 
and the defendant and/or defendants herein and in accordance with 
all plans and specifications, and consequently is due a total bal- 
ance of $17,761.78 therefor. , 

8. That said sum being due and unpaid, plaintiff on March 
9, 1964, caused to be filed with the Clerk of this Court a notice 
of intention to hold a mechanics lien upon said land and the build- 
ing thereon, which notice is numbered 78-64, a copy of which is 
annexed hereto as Exhibit C. 

9. Plaintiff on March 10, 1964, caused to have served on de- 
fendants personally, a copy of said notice, receipt of which de- 
fendants acknowledged through their agent by the said agent affix- 
ing his signature, upon receipt thereof, on a United States Post 
Office Certified Mail receipt, which receipt is attached hereto as 
Exhibit D. 

WHEREFORE, plaintiff demands judgment (1) establishing 
plaintiff's lien on said property to the extent of his claim of 
$17,761.78, with interest thereon from March 9, 1964; (2) that de- 
fendants be required to pay to plaintiff the amount of said claim; 
(3) that in default thereof, said land and premises be sold to en- 
force said lien, and the proceeds of the sale be applied to satisfy 
said lien; (4) that a trustee or trustees be appointed for the pur- 
pose of such sale; (5) that defendants be required to pay all costs 
and counsel fees incurred by plaintiff herein; (6) and for such 
other and further relief as may seem just and proper. 


/s/ ROBERT H. COOKE 
Attorney for Plaintiff 


[Filed June 16, 1964] 


ANSWER TO COMPLAINT 


Comes now the defendants and for answer to the complaint 
filed here say: 


FIRST DEFENSE 


That the complaint fails to state a cause of action against 
these defendants for which relief can be granted. 


SECOND DEFENSE 


1. That they admit the allegations contained in paragraph 1, 
2, 3, and 9. 

2. That they deny the allegations contained in paragraph 4, 

6 and 7. 

3. That they deny the allegations contained in paragraph 5 of 
the complaint, and by way of further answer Say that the plaintiff 
failed to perform his work according to the terms of the contract. 

4. That they admit the filing of a mechanics lien as alleged 
in paragraph 8, but they deny that the defendants are indebted to 
the plaintiff for the amount claimed. 

WHEREFORE having fully answered said complaint, defend- 
ants move that it be dismissed with cost. 


COUNTER CLAIM 


These defendants now counterclaim against the plaintiff and 
say: 

1. That they adopt by reference paragraphs 1, 2, and 3 of the 
complaint. 

2. That the plaintiff failed to perform according to the terms 
of the contract in that much of the work performed on the build- 
ing is of poor and inferior workmanship, some of which will ne- 
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cessitate the defendants spending approximately $3,000.00 to cor- 
rect same. | 
3. That the defendant, Claude G. Walker, is a physician 
whose office is located at the building in question, and the plain- 
tiff well knowing that time was of the essence failed to complete 
the contract in eighty (80) working days, causing this defendant to 
be damaged to the sum of approximately $2,000.00. 
WHEREFORE DEFENDANTS demand judgment ane the 
plaintiff in the sum of $5,000.00 


JOHN D. FAUNTLEROY 
Attorney for Defendant 


[Certificate of Servce, dated June 15, 1964.] 


[Filed January 8, 1965] 
PRE-TRIAL PROCEEDINGS 


January 4, 1965 
Complaint to enforce mechanic's lien for money due under 
construction contract; counterclaim for damages for breach of 
contract. 


UNDISPUTED FACTS: | 

Under date of August 12, 1963, Plaintiff entered into a writ- 
ten contract with defendant for alterations and repairs to prem- 
ises 3103 Georgia Ave., N.W., Washington, D. C., owned by de- 
fendants, in accordance with certain plans and specifications pre- 
pared by L. W. Giles. | 

Plaintiff performed certain work pursuant to said contract 
and was paid sums totalling $37,496.25, on account of he contract 


price of $49,995.00. 
On March 9, 1964, Plaintiff filed a notice of tenon to hold 
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a mechanic’s lien (No. 78-64) for the sum of $17,761.78, which 
was duly served on defendant. 


PLAINTIFF asserts that he completed the work called for by 
the contract of August 12, 1963, with deviations requested by de- 
fendants, and in addition he performed certain extras requested 
by defendant Claude G. Walker, who was at all times present at 
the site of the work while it was in progress; that by reason of 
said deviations from the contract plan and extras requested by 
Defendant Claude G. Walker, Plaintiff incurred additional costs 
and expenses for labor and materials totalling $5,263.03, as item- 
ized in Plaintiff's Exhibit A attached hereto; that said deviations 
and extras were authorized by defendant Claude G. Walker upon 
his being advised on each occasion that extra expense was in- 
volved and he agreed to pay therefor. 

Plaintiff asserts that there is due him on account of the con- 
tract price and extras the sum of $17,761.78, representing the 
following: 

Contract Price $49,995.00 


Extras 5,263.03 
55,058.03 


Payments on account 37,496.25 


Unpaid balance $17,761.78 


Plaintiff asks judgment against defendants for the sum of 
$17,761.78, with interest from February 17, 1964 (the date said 
contract was completed), counsel fees, and costs, and judgment 
for enforcement of its mechanic's lien in said amount. 

DEFENDANTS admit authorizing extras (No. 9 and 14 on 
Plaintiff's list) but deny that they are liable to Plaintiff in any 
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amount as more fully set forth with respect to their counterclaim, 
and deny that Plaintiff is entitled to any of the relief prayed. 


COUNTER-CLAIM: . 


Defendants assert that Plaintiff's performance on the build- 
ing was of poor and inferior workmanship, some of which will ne- 
cessitate Defendants' spending approximately $21,253. 06, as more 
fully set forth in Defendants’ Exhibit A attached hereto and made 
a part hereof. | 

Defendants further assert that Defendant Claude G. Walker, 
a physician whose office is located in the building in question, 
sustained damages through loss of earnings in the amount of 
$2,000.00 by reason of Plaintiff's failure to complete the ‘contract 
within 80 days from the time of commencing work as required by 
Article 2 of the contract. Defendants contend that the work should 
have been completed by November 23, 1963, but was not com- 
pleted until some time in March of 1964. 

Defendants (in their complaint) ask judgment soar Plain- 
tiff in the sum of $5,000. 

NOTE: At pretrial, counsel for Defendants asked to enema 

his ad damnum to increase it to $21, 253.06. Coun- 


sel for plaintiff did not consent. 
| 


ANSWER TO COUNTER-CLAIM: + 

Plaintiff denies any breach of contract and denies that De- 
fendants are entitled to recover damages against him in any 
amount. 

Defendant denies all allegations of breach of contract, and 
asserts that the work performed by him fully complied with the 
contract with the changes and extras authorized by Defendant 
Claude G. Walker. 

Plaintiff asserts that he completed work under the sented 
on or about February 17, 1964, and that his work was delayed by 
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reason of Defendants failure to obtain financing until some time 
in October or November, 1963. Plaintiff being delayed in per- 
formance of work under the contract by reason of Defendants 
failure to make payments as provided by Article 3 of the contract. 

Plaintiff denies that Defendant Claude G. Walker sustained 
any loss of earnings by reason of any act of Plaintiff. 

Plaintiff asserts that if certain of the deficiencies alleged by 
Defendants be found to be breaches of contract by Plaintiff, the 
cost of remedying them is not as alleged by Defendants but is 
only $45.70, 'as set forth in Plaintiff's Exhibit C. 


STIPULATIONS: 


Facts under “UNDISPUTED FACTS”. 
It is stipulated that the following may be admitted without 
formal proof of authenticity, subject to all other objections: 


Plaintiff's Pre-Trial Exhibits: 
No.1 Contract of August 12, 1963. 
No. 2 Specifications. 
Plaintiff's No. 3 Blueprints (to be initialled by both counsel 
prior to trial) 


Plaintiff's No. Bills, as described on attached Plaintiff's 

4(1) through Exhibit B (no stipulation that these were 

4(19) incurred in connection with the job in ques- 
tion) 


Defendant's Photocopy of letter dated 3/2/64 from 
Pre-Trial Ex- Hires Turner Glass Co., to Defendant 
hibit No. 1 Claude G. Walker 


Any other documents initialled by both counsel prior to trial. 


Counsel for Defendants agrees that counsel for Plaintiff may 
have an expert inspect the premises 3103 Georgia Ave., N.W. in 
the light of the new list of deficiencies claimed as per Defend- 
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ants' Exhibit A, furnished at pretrial, on or before January 25, 
1965, provided such inspection shall not interfere with trial date. 
Counsel agree to exchange on or before January 25, 1965, 
the names and addresses of all witnesses known to them, includ- 

ing expert witnesses but exclusive of impeachment witnesses 
(filing a copy of said list with the Clerk of the Court), and if they 
learn of any additional witnesses prior to trial, they will advise 
the Clerk of Court and opposing counsel the names and addresses 
promptly and prior to trial. 

Counsel for Defendants agrees to furnish counsel for Plain- 
tiff copies of Defendant Claude G. Walker's Federal income tax 
returns for the years 1962 to date, including his return for 1964, 
if filed, and in the absence of a 1964 return figures as to said 
Defendant's claimed earnings during the period he alleges loss of 
earnings in 1964, on or before January 25, 1965. 

The Examiner has requested counsel to come to the trial 
with the maximum authority to settle the case which will be al- 
lowed them by their principals. 


Trial Attorneys: For Plaintiff - Robert H. Cooke 
For Defendants - John D. Fauntleroy 


ASSISTANT PRETRIAL EXAMINER 


[Filed July 13, 1965] 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This cause came on for trial by the Court without a jury. The 
Court having heard and examined the testimony of the witnesses 
and the arguments of counsel for the parties, finds the facts and 
states the conclusions of law as follows: 
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FINDINGS OF FACT 


1. On or about August 12, 1963 the plaintiff and the defend- 
ants entered into a written agreement by the terms of which the 
plaintiff was to renovate, repair and alter a building owned by the 
defendants located at 3103 Georgia Avenue, N.W., Washington, 

D. C. 

2. The contract price was $49,995.00 to be paid in four equal 
installments of $12,498.75 as work reached certain stages. 

3. The defendants arranged financing with the Petworth 
Branch of the Industrial Bank of Washington, which agreed to 
make available the contract price and to disburse the same in 
draws to be approved by a Mr. R. C. Archer, an architect. These 
terms and conditions were approved by the plaintiff. 

4. Three installments of $12,498.75 each were paid to plain- 
tiff on October 28, 1963, November 21, 1963 and December 19, 
1963 respectively, after Mr. Archer, the architect, had certified 
to the bank that the work had progressed to the required point 
and that the work was satisfactory. 

5. The work was completed on or about February 17, 1964 
and the plaintiff thereupon made his demand for final payment. 
The architect certified to the bank that the work had been com- 
pleted and that the final payment was accordingly due. The de- 
fendant Claude G. Walker indicated his approval of the final pay- 
ment by affixing his signature to the statement rendered by the 
plaintiff. 

6. Before the bank could disburse the funds, however, a stop 
order was placed with the bank by the defendants alleging that the 
plaintiff had failed to perform the contract in a workmanlike 
manner and in accordance with the plans and specifications 
agreed upon. 

7. In'the meantime, and during the course of performance of 
the contract, certain extra work was performed by the plaintiff 
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at the request of the defendants. The plaintiff asserted that the 
fair market value of the services so rendered was $5,263.03. 

8. Upon the refusal of the defendants to permit the bank to 
disburse the last installment, and the further refusal of ‘the de- 
fendants to pay for the claimed extras, the plaintiff caused a no- 
tice of intention to hold a mechanic's lien upon the premises to be 
filed with the Clerk of this Court on March 9, 1964, such notice 
being numbered 78-"64. Subsequently, plaintiff filed the complaint 
herein to enforce the mechanic's lien and to seek additional re- 
lief, and defendants thereupon filed a counterclaim asserting 
$3,000 damages due to poor and inferior workmanship and per- 
sonal loss in the amount of $2,000 to the defendant, a physician, 
by reason of being unable to occupy the premises wa the peri- 
od specified by the contract. . 

9. By a clear preponderance of the evidence the plaintiff es- 
tablished that the work called for by the contract was performed 
in a workmanlike manner, and by the same tken the defendants 
failed to adduce any convincing proof that thé work did hot meet 
required standards. 

10. By a clear preponderance of th~ seus the plaintiff es- 
tablished that extra work was performed at the request and with 
the approval of the defendants to a reasonabie value of $4,913.03. 

11. The defendants offered no proof in support of their coun- 
terclaim. 


CONCLUSIONS OF LAW 


1. The plaintiff having performed the work called for by the 
contract in a workmanlike manner is entitled to recover the 
agreed value thereof, 

2. The plaintiff having performed certain extra work at the 
request and with the approval of the defendants is entitled to re- 
cover the reasonable value thereof, 
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Accordingly judgment will be entered for the plaintiff in the 
sum of $17,411.78 against the defendants. 


/s/ HOWARD F. CORCORAN 
July 13, 1965 Judge 


[Filed July 13, 1965} 
ORDER 
It is by'the Court, this 13th day of July, 1965: 


ORDERED that the plaintiff Emmett C. Wade recover from 
the defendants Claude G. Walker and Maude Josephine Walker the 
sum of $17,411.78 with interest from March 9, 1964. 


/s/ HOWARD F. CORCORAN 
Judge 


[Filed July 23, 1965] 


AMENDMENT TO ORDER OF JULY 13, 1965 
It is by'the Court, this 23rd day of July, 1965: 


ORDERED that the following paragraph Le added to, and 
hereby is, made part of, this Court's Order of July 13, 1965: 
“AND IT IS FURTHER ORDERED that the defendants shall 
have twenty-one (21) days from July 23, 1965 to pay and 
satisfy the judgment and interest thereon to plaintiff or, in 
default thereof, the Court will enforce the remedies avail- 
able under the mechanic's lien pursuant to Title 38 of the 
District of Columbia Code." 


/s/ HOWARD F. CORCORAN 
Judge 
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[Filed August 20, 1965] 
NOTICE OF APPEALS 


Notice is hereby given this 20th day be August, 1965, that the 
defendants, Claude G. Walker and Maude Yosephine Walker here- 
by appeals to the United States Court of /.ppeals for the District 
of Columbia from the judgment of this Court entered on the 13th 
day of July, 1965 as amended by the Orde of this Court entered 
on the 23rd day of July 1965 in favor of tle plaintiff, Emmett C. 
Wade, for $17,411.78 with interest from 3/9/64 against said 
defendants. : 

JOHN Tf FAUNTLEROY 
Attorney for Defendants 


Se 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


EMMETT C. WADE 


x eX 


DIRECT EXAMINATION 


BY MR. COOKE: 

Q. Would you state your full name, Mr. Wade? A. Emmett C. 
Wade. 

Q. And your occupation and address? A. Iam a contractor. I 
live at 1914 Newton Street, Northeast. 

Q. You, of course, know the defendant Mr. Claude Walker? A. 
Yes, I do. 

Q. Would you point him out? A. He is the gentleman with the bow 
tie on. 

Q. Mr. Wade, under what circumstances did you become ac- 
quainted with Mr. Walker? A. Well, I met Dr. Walker years ago in 
discussing heat pumps. 

Q. Did there come a time when you entered into a business ar- 
rangement with him? A. Yes, sir, I did. 

Q. When and where was that, Mr. Wade? [9] A. Well, in the 
spring of 1960, Dr. Walker brought me a set of plans and specifica- 
tions, and asked me to give him a bid on this proposed renovation. 

Q. Now, who was the author of those plans? A. Mr. Lewis Giles. 

Q. Now, did Mr. Walker supply you with a copy of the specifica- 
tions? A. Yes, he did. 

Q. Now, what if anything did you do following that? A. Well, I 
inspected the property and I figured out a price and I turned in to him 
a proposal. 

Q. When did this take place? A. This was in the spring of 1963. 


Q. Now, when the doctor supplied you with a copy of the plans and 
specifications, where were you at that time? A. I was working on 
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another job at 14th and Corcoran Street, Northwest. 

Q. And that is where the doctor brought the plans and specifica- 
tions? A. That is correct. 

Q. Did he leave those plans and specifications with you : at that 
time? A. Yes, he did. 

Q. Now, how soon afterwards was it that you neocon phe prem- 
ises? [10] A. The next day. 

Q. Where were these premises? A. 3103 Georgia Avenue, North- 
west. | 

Q. Is that the building owned by Dr. and Mrs. Walker? | A. That 
is right. | 

Q. Now, upon inspecting these premises, what did you do? 

A. I checked them against the blueprints and specifications in order 
to figure out a price along the lines of the blueprints and specifica: 
tions. 

Q. Did you subsequently notify him of the cost? A. a I did. 

Q. And in what manner did you submit this cost to him? A. I 
presented him the proposal attached to the back of the specifications 
with the price on it. ; 

Q. What was that price, Mr. Wade? A. $49,995.00. 

Q. Now, what precisely were you required or did you contract to 
do for this money? A. The entire renovation according to the plans 
and specifications. A 

Q. Now, do you recall what work -- Was the work spelled out that 
you were supposed to do? A. Yes, it was. 


[11] Q. Do you recall exactly what that work was? A. Well, it 
was an old building that had been started many years ago by someone 
else and I had to go in and tear out all the old partitions, lower the 
basement, put in sanitary lines, new storm sewer, 12 bathrooms, 26 
hand bowls, three showers, tile wainscote in bathrooms and treatment 
rooms 42 inches high; put in new tile floors as called for ‘by the speci- 
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fications, panel walls, new ceilings — 

THE COURT: Is this all reflected in the contract? 

MR. COOKE: Not quite in detail, Your Honor. There is more 
general language used, I believe. 

THE COURT: Go ahead. I thought perhaps we could save some 
time. 

BY MR. COOKE: 

Q. Would you, as best as you can, explain it as it appears in the 
contract. A. Well, in the contract starting at the first payment, I was 
to go in and do all the demolition, excavation and underpinning the walls, 
remove all the existing heating pipes, put in the new waste lines, storm 
sewer lines. 

Q. Now, when was this contract signed? A. This was 
signed August 12th. 

Q. Now, when did you commence working? A. The 1st of Sep- 
tember. 

[12] Q. Was there any reason why you did not commence before 
the Ist of September? A. Well, the doctor explained that his financing 
wasn't completed yet. 

Q. Now, were you notified when it was completed? A. Yes, he 
called me and told me that it was completed and I could start to work. 

Q. When was that? A. That was the 1st of September. 

Q. Did you in fact commence work? A. Yes, I did. 

Q. Did you complete the first phase as you have just described to 
the Court? A. Yes, I did. 

Q. Now, when did you complete that? A. Approximately the 10th 
of September. 

Q. That was the 10th of September of 1963? A. 1963. 

Q. Now, upon completing that, did you make any request for pay- 
ment? A. Yes, I did. 

Q. And what if anything occurred then? A. Well, the president of 
the bank informed me that the loan hadn't been completed. 
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[13] MR. FAUNTLEROY: I object, Your Honor, to hearsay. 
THE COURT: Objection sustained. 
BY MR. COOKE: 

Q. Just state what occurred, not what someone told aS A. The 
loan had not been completed. 

Q. Did you receive your payment at that time? A. No, I didn't. 

Q. Now, had you and the owner, Dr. Walker, had an understanding 
that you would commence when the financing was completed? A. Yes, 
we did. 

Q. Was it your impression when you commenced work — the 
financing had been completed? A. Yes, it was. 

Q. Did the doctor in fact tell you that it had been completed? A. 
Yes, he did. 
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[14] Q. Now, upon completing the first stage of this work as you 
have testified, or after completing it, how long was it before you re- 
ceived your first draw? A. From approximately the 10th of Septem- 
ber to the 1st of November, 1963. 

Q. You received your first draw when, now? A. The 1st of 
November, 1963. 

Q. Isee. Now, upon completing -- Strike that, please, Upon re- 
ceiving this draw, did you commence work immediately thereafter? 
A. Yes, I did. 

Q. Now, what did you do or what were you required to do before 
the second draw would become due? A. Well, we had to what we call 
rough-in all the electric fixtures, put in the stud walls for partitions, 
have the preliminary electrical equipment inspection. e 

Q. Was this done? A. Yes, it was. 


Q. Now, what did you do after that, if anything? A. I put in my 
request for payment and had it inspected. 
Q. Who approved the work done? A. Mr. R. C. Archer. 
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Q. Now, were any objections raised to your payment by the defend- 
ant on either one of these occasions? [15] A. No, there wasn't. 

Q. Did you receive the second draw without any problems? A. 
Yes, I did. 

Q. Now, what time did you receive that draw, if you know? 

A. That was close to the end of November. 

Q. Now, did you continue working on the premises? A. Yes, I 
did. 

Q. Now, what did you do after this second draw? What did you do 
by way of complying with the contract? A. After that draw, it was the 
closing-in, putting up the paneling, plastering, finishing the duct work, 
pouring concrete floor, putting the tiles in the bathrooms, and tiles in 
treatment rooms. 


Q. Now, did there come a time when you made a request for a 
third installment? A. Yes. 


Q. Were there any objections raised by Dr. Walker at that time? 


A. No, there was not. 

Q. Did you receive this installment? A. Yes, I did. 

Q. By the way, what were each of these installments that you re- 
cieved? [16] A. $12,475. 

Q. Would your recollection be off on that amount? A. Well, by a 
few dollars. 

Q. If I was to say $12,498.75, would that be correct? A. Yes. 

MR. FAUNTLEROY: I think the contract speaks for itself. Coun- 
sel shouldn't testify. 

THE COURT: Are you going to put the contract in? 

MR. COOKE: Yes, Your Honor. 

Your Honor, I move that the contract, the plans and the specifica- 
tions be admitted in evidence as Plaintiff's exhibits. 

THE DEPUTY CLERK: Plaintiff's Nos. 1 and 2 for identification. 


(Plans and specifications were marked Plaintiff's Exhibits Nos. 1 
and 2, respectively, for identification.) 
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MR. COOKE: Your Honor, it appears that the contract is not among 
the papers. 

THE COURT: Do either of you gentlemen have a copy that you 
could stipulate to? 

MR. COOKE: Yes, Your Honor, I have one. 

MR. FAUNTLEROY: All right. I will stipulate to it, Your Honor. 

[17] THE DEPUTY CLERK: Plaintiff's No. 3 for identification. 

(Contract was marked Plaintiff's Exhibit No. 3 for identification.) 

THE COURT: You are sure this is a true copy now? 

MR. FAUNTLEROY: I have a copy here. I think it is a true copy. 

THE COURT: Very well. It will be received. : 

You are offering allthree, are you? 

MR. COOKE: Yes, Your Honor. 

THE COURT: There is no objection to the plans or spécifica- 
tions ? | 


MR. FAUNTLEROY: No objection, Your Honor. 


THE COURT: All three exhibits are admitted. 

THE DEPUTY CLERK: Plaintiff's Nos. 1, 2 and 3 marked into 
evidence. 

(Plaintiff's Exhibits Nos. 1, 2 and 3 for identification were re- 
ceived in evidence.) 

BY MR. COOKE: | 

Q. Now, Mr. Wade, alluding to the last portion of your | ‘contract, 
what were the things to be done? A. The last part would be to put in 
the fixtures in the bathrooms, to do painting, do xe touching up, the 
general finishing work. 

[18] Q. Now, did there comeatime when you completed this 
work? A, Yes, sir. 

Q. Did you make a request for payment at that time? A. Well, it 
took me a little longer time. That is the office for the dentist and we 
had to do over the second floor front to meet the specifications of the 
dental supply people for the dental office. 
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Q. Well, was that considered an extra or part of the contract? 
A. That was an extra. 

Q. Now, did you finally submit your request for final payment? 
A. Yes, I did. 

Q. And were you paid? A. No, I was not. 

Q. Was this final work approved by the architect, Mr. Archer? 
A. Yes, it was. 

Q. Did the doctor himself approve this work? A. Yes, he did. 

Q. Well, if he approved it, what happened if anything subsequent- 
ly? A. Well, he approved it along with his architect and [19] signed 
my final request for payment which I took to Mr. Archer and he put 
mine in a sealed envelope with his final inspection report, and I took 
it to the bank. When I got to the bank, I was informed — 

MR. FAUNTLEROY: I object to anything he was informed of, if 
Your Honor please. 

THE WITNESS: When I got to the bank, I was told — 

MR. FAUNTLEROY: I object, Your Honor. 

THE COURT: Yes. Try not to say what you were told. 

[19] THE WITNESS: When I got to the bank, I saw a telegram 
that the doctor had sent, asking that the payment not be made, that the 
ceiling didn't meet the fire code. 

THE COURT: The ceiling didn't what? 

THE WITNESS: Didn't meet the fire code. 

BY MR. COOKE: 

Q. Mr. Wade, was all this work on these premises inspected by 
the Building Inspector? A. Yes, it was. 

Q. Do you know who the inspector or inspectors were? A. The 
Building Inspector -- The first Building Inspector was Mr. DeBose, 
who retired, and the next was a Mr. Connors. 

Q. Now, in what manner did the inspectors indicate that the work 
was satisfactory? [20] A. We were given a complete satisfactory 
inspection report. 
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Q. Mr. Wade, would you tell the Court who finanged this work for 
the defendant? A. The Industrial Bank of Washington. 

Q. Are you familiar with the terms of the loan?” A- That part 
pertaining to my contract, yes, sir. | 

Q. That is what I mean. A. Yes. 

Q. Would you relate that for the Court? A. Well, we gave the 
bank a copy of the doctor's contract for $50,000 which was to be paid 
to me in four draws on a progress basis. 

Q. Who was required to pay this money into your hands? _A. The 
bank. | 
Q. Now, directing your attention to November 1st, at that! time did 
you have any occasion to learn that the financing had not been com- 
pleted? A. Yes, I did. : 

Q. Would you tell the Court how you learned this? A. I presented 
my request for payment and the financing had not been completed so 
they could not pay me. | 

Q. Now, Mr. Wade, what extras were you requested to perform 
for the defendant? [21] A. I may not have them in the order or se- 
quence they are on the paper but I can give them all to you. 

THE COURT: Were the demands for extras agreed at pre-trial? 

MR. FAUNTLEROY: It should be attached to the pre-trial state - 
ment, Your Honor. 

THE COURT: There is no objection to it, then? 

MR. FAUNTLEROY: No objection, Your Honor. We don't admit 
these extras were performed. 

THE COURT: No. I understand that. You do admit the claim in 
this form? 

MR. FAUNTLEROY: Yes. 
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[21] (Bill for extras was marked Plaintiff's Exhibit No. 4 for 
identification.) > || 


BY MR. COOKE: 

Q. Could you identify this paper? A. Yes, I can. 

Q. What is it? A. This is my request for extras for perform- 
ance of the job. 

[22] Q. This is a paper prepared and submitted by you? A. 
That is correct. 

MR. COOKE: Do you care to see this, Mr. Fauntleroy? 

(Document was shown to opposing counsel.) 

MR. COOKE: Your Honor, I move Plaintiff's Exhibit 4 for identi- 
fication be admitted in evidence. 

THE COURT: Any objection? 

MR. FAUNTLEROY: No objection. I take it that he is introducing 
this to show this claim was made upon the doctor. For that reason, we 
have no objection. 

THE COURT: It will be received. 

THE DEPUTY CLERK: Plaintiff's No. 4 marked into evidence. 

(Plaintiff's Exhibit No. 4 for identification was received in evi- 
dence.) 


BY MR. COOKE: 

Q. Now, Mr. Wade, what were the extras and in what amounts 
were you requested to perform at premises 3103 Georgia Avenue? A. 
Completion bond to Suburban Lumber Company, $1,000 — 

THE COURT: There is no point in reading this. It is already in 
evidence. The claim is in evidence. 

MR. COOKE: Very well. 


[23] BY MR. COOKE: 

Q. Now, what was the total amount of your extras, Mr. Wade? A. 
$5,263.00. 

Q. Mr. Wade, did you perform this work in a workmanlike man- 
ner? A. Yes, I did. 
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Q. Were all of the stages of your work approved by a bona fide 
architect? A. Yes, they were. | 
Q. Was this architect agreed upon by the defendants as well as 


yourself and the lender? A. Thatiscorrect, sir. 
*x** * ‘i 
Q. Mr. Wade, what do you claim is the amount due you at this 
time? A. My final payment of $12,498.75 plus $5, 263.00. 
Q. Now, Mr. Wade, you made numerous demands for this money 
prior to filing a notice of lien, is that correct? A. Yes, sir. 
Q. Did there come a time when you did file this notice of lien? 


[24] A. Yes. | 

Q. When was that? | 

MR. FAUNTLEROY: We admit filing of the mechanics lien, Your 
Honor. 

THE COURT: Well, fix the date in any event. 

BY MR. COOKE: 

Q. What was the date of the filing of the lien? A. February 18, 
1964. | 

Q. The filing of the notice of lien? A. Iam pretty sure that is 
right. 

Q. Would it refresh your recollection if I stated it was March 9th, 
1964? A. March 9th. 

MR. COOKE: Nothing further at this time, Your Honor. 

THE COURT: Do you wish to cross -examine? 

MR. FAUNTLEROY: If it please the Court. ; 


CROSS-EXAMINATION 


BY MR. FAUNTLEROY: 

Q. Mr. Wade, you mentioned that you obtained Sores! of an 
architect in this case. Now, was this approval given to you in writing 
or was it done orally? A. It was given in writing ona Koa form 
which was carried to the bank each time. 
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[25] Q. Was that for all four draws? A. All four draws. 
Q. Do you have those with you? A. No, sir, they are in posses- 
Sion of the president of the bank. 


Q. Did I understand you correctly to say that the work that 
you had done on this building has been completed fully? A. Accord- 
ing to the plans and specifications, sir. 

Q. Nothing remains to be done? A. Not according to the plans 
and specifications. 


Q. I will ask you, Mr. Wade, did you install sinks on the third 
floor and two dental chairs there? A. No, sir, I did not install them. 

Q. Didyou seethat they were installed? A. No, sir, I did not. 

Q. Did you charge for this work? A. I charged — the plans and 
specifications stated that we were to rough-in for two dental opera- 
tories. When the doctor got this new tenant and, according to the plans 
given by the dental supply people, we then carried the lines in accord- 
ing to what he advised; but as far as setting down the chairs, the dental 
supply people did that, sir. 

Q. But you did all the roughing-in and bringing the lines in, is 
that correct? [26] A. We roughed-in to a point and then under the di- 
rection of the dental supply people, we then carried the waste lines, gas 
lines, water supply lines, air lines to the place they designated on the 
plans so the chairs could be set down. 

Q. The sinks that are on that third floor, did you have jurisdiction 
over installing those sinks? A. Sir, you mean hand bowls? 

Q. Yes. A. Yes, I did. 

Q. Now, did I understand you to say that the inspectors of the Dis- 
trict of Columbia approved all of your work? A. Yes, sir. 

Q. And you had no complaints from the inspectors, is that cor- 
rect? A.Idid not, sir. 

Q. This approval that you are telling us about, was this done in 
writing or was this given to you orally? A. When the inspectors in- 
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spect, they do not give you an answer written or orally. It is turned in 
so you may get your occupancy permit. 

MR. FAUNTLEROY: May I have this document marked as Defend- 
ants' Exhibit No. 1? 

THE DEPUTY CLERK: Defendants' No. 1 for identification. 

[27] (Document was marked Defendants’ Exhibit No. 1 for 
identification.) 
BY MR. FAUNTLEROY: 

Q. I show you, Mr. Wade, this document dated June 10, 19685, from 
the Government of the District of Columbia, Department of Licenses 
and Inspections, and I will ask you to read it. A. "The above prem- 
ises" — 

THE COURT: Don't read it out loud. It is not in evidence yet. 

THE WITNESS: (Perusing document) That is correct, sir. 

BY MR. FAUNTLEROY: 
Q. Now, is your answer, Mr. Wade, still that the inspectors have 


okayed all the work that you have performed in the bhilding? A. Attor- 
ney Fauntleroy, we did notinstall the chairs or the sinks; those are in- 
stalled by the dental people. We only preparec che work so that they 
can be installed. We had nothing to do with setting down those units 


oursevles. We don't touch that. 

Q. Now, we are talking about the sinks. A. T§e sink that is there 
is a part of the dental supply. 

[28] Q. I asked you the question before whethergyou had taptatted 
the sink. A. Well, sir, when you say "sink" — a= probably talking 
a little different language. If I am thinking of what you are talking 
about, we would say hand bowls, then we can differentiate. The sink is 
in the dentist's work table. That is part of the dental equipment; it is 
not a hand bowl. 

Q. The sinks that were mentioned in this letter, did you install 
them? A. No, sir, we did not. Those were insta under the super- 
vision of the Cosmetology Department of the Distri¢t of Columbia. 
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[28] Q. Now, Mr. Wade, do you remember meeting up at the 
building with Dr. Walker and Mr. Cooke, the four of us, to inspect the 
premises and note any deficiencies? A. Yes, I do. 

Q. Now, do you remember, sir, on the basement floor where Dr. 
Walker has his office, that the floor in the back of that basement area 
is unlevel? Did you note that? A. It is raised one half inch in the far 
end. 

Q. Now, do! you remember when that was pointed out to you? A. 
Oh, yes, I remember. 

Q. Now, have you done anything to correct that? 


[29] MR. COOKE: I object. I don't think there has been any find- 
ing that he was required to do that. 

MR. FAUNTLEROY: I don't think it is time for the Court to make 
a finding. The question — 

MR. COOKE: I don't think there has been any testimony that he 
was required to do it. 

MR. FAUNTLEROY: The question was and I think the answer was 
before that that it was half an inch or an inch below grade level. 

BY MR. FAUNTLEROY: 
Q. Is that correct? 


A. No, sir. It was raised one half inch at the far end to taper it 
so that we would not have to eliminate the back bathroom. Would you 
like me to go through the whole thing? Q. Yes. Suppose you explain 
that. A. All right, sir. In putting a waste line in, the measurement of 
the building is 78 feet from front to back, and from there to the sewer 
in the street, your waste line must fall one quarter inch to the foot. 
When we dug up the existing sewer in the street on Georgia Avenue and 
started back with our ditch, when we got to the back end, we had dug 
up too far. There wasn't enough drop in the city sewer to allow the 
waste line to be put in without having to raise the [30] floor at least a 
half an inch inside and then taper into the bathroom and step up like a 
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stairway so that you might have that bathroom; otherwise, according to 
the specifications, you could not have it. 

Q. Are you telling us now that it would have been impossible for 
you to have leveled this floor in the basement rear of the property we 
are talking about? A. That is correct, sir, and stay within the plans 
and specifications. 

Q. Well, you deviated from the plans and specifications when you 
altered -- , 

MR. COOKE: I object, if Your Honor pleage. 

THE COURT: That is proper cross-exammation. 

Go ahead. 


BY MR. FAUNTLEROY: 

Q. You deviated from the plans and speciftcations when you al- 
tered the heighth, the level of that floor in the rear of the basement, 
didn't you? A. I did it with the approval of thegdoctor's architect. 

Q. Now, since you altered it to that extent; couldn't you also have 


made that basement floor level? A. No, sir. The existing white, 
shiny, brick walls were there before I started Work. They were done 
by someone [31] else. And the openings, we have metal bucks, irons 
going out. It would have meant tearing out tho doorways, tearing out 
the lintels at the top and raising the doorways, ‘i also covering up 
the shiny, glazed baseboard before we started. } And if we look at the 
plans, we see it was dropped down purposely ta@keep that baseboard, 
one step. ; : 

Q. As I understand your answer now, it cquid have been leveled 
off, that floor in the rear of the basement. A. Not in se with the 
plans and specifications. 

Q. Do you remember, Mr. Wade, when wefwere up at the building 
at the front entrance of the building where you {o down the steps to 
Dr. Walker's office, do you remember being sHown loose tile in the 
entranceway? A. We pointed out a few loose pieces of tile but we 
stated that they did not exist at the time of fina inspection. This was 


one year later. 
Q. You remember they were loose when you inspected the prem- 
ises?. A. One year later, yes, sir. 


Q. Now, you don't really mean one year later. We were up there 
in January of 1965, were we not? A. We did that in January of 1964 — 
before January ‘64. 

Q. As I recall your telling us about entering into [32] this contract, 
did you not enter into this contract on August 12th, 1964? A. The doc- 
tor signed the contract on August 12th, 1964. 

Q. And you didn't install the tile the January before that, did you? 
A. Llinstalled it the following January. 


Q. Now, you also remember when we were at the premises 
you were shown a wall on the left side of the building going back to- 
wards the end of the building where it was not furred and there was 
loose plaster coming off of the wall. Do you remember being shown 
that? A. I remember being shown the space where there was powder. 

Q. Yes. And we were all present there and didn't we also go out- 
side the building to determine whether or not there was any attached 
building to that portion of the wall? A. Yes, we did. 

THE COURT: Could we fix the date of this inspection? 

MR. FAUNTLEROY: Yes, Your Honor. 

BY MR. FAUNTLEROY: 

Q. This inspection was approximately January 1965,is that cor- 

rect? A. Not that inspection, no, sir. Mr. Cooke, you were with us. 


[33] MR. COOKE: I believe the inspection was after the filing of 
the notice of lien which would have nade it after March. 

THE COURT: Of this year? 

MR. COOKE: Of 1964, Your Honor. 

THE COURT: The contract wasn't entered into until August 1964. 

THE WITNESS: 1963, Your Honor. 

THE COURT: I think the plaintiff made an error earlier. 
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MR. FAUNTLEROY: Maybe I can refresh your recollection. 
We did have two inspections. We went up there twice. Now, the first 
time, I think, was around October. Then there was a subsequent in- 
spection made in January of 1965 and I called your attention on January 
4th, 1965, this pretrial order was issued and it was agreed that you 
would be entitled to make another inspection of the premises with your 
architect and I think that was done soon thereafter. 

Do you recall that, Mr. Cooke? | 

MR. COOKE: I do recall a recent inspection. 

BY MR, FAUNTLEROY: 


Q. To the best of your recollection, what date would you say that 
you were up there to inspect the building? A. Which one? I was there 
both times. “1 

[34] @. All right. When was the first time you were up there to 
inspect the building? A. It should have been around October. 


Q. When was the second time you were there to inspect the build- 


ing? A. The first part of this year. | 

Q. Around January of 1965? A. That is right. 

Q. Do you remember being shown that portion of the wall on the 
left side as you go back into the basement? A. Yes, I do. I measured 
it for you. : 

Q. And do you remember us going outside of the door and inspect- 
ing the premises and that we found no adjoining building attached to 
that portion of the wall? A. At thattime, but the garage in the back 
had been torn off since the construction of that back part. The plans 
and specifications state that I was to fur-up any weather-exposed wall. 
During the time of construction, that wall was not weather exposed; the 
neighbor had not torn down the brick garage. | 

Q. Now, so you can explain to us a little more fully what do you 
mean by furring the walls? Why would you fur the walls? A. Fur- 
ring a wall in this case means using 1 by 2 [35] furring strips. In 
other words, moving the wall out from the cinderblocks, in this case, 


leaving air space behind it. 

Q. And that is to prevent moisture, is it not, to creep into the 
wall and make it disintegrate or make it -- A. Right. That is why 
it stated "all weather-exposed walls." 

Q. Now, will you tell us when this garage was taken down that 
you spoke of? A. It was after we plastered those walls. I don't know 
exactly when it was. I wasn't there. 

Q. Do you know approximately when you plastered the walls? A. 
The plastering of the walls was completed for the third draw, which 
was finished the first part of December 1963. 

Q. Now, do you admit that as of this time that this exposed wall 
is defective? A. I will admit that the garage next door was torn 
down and that wall is not bricks like the rest of it and it is possible 
for rain to get in, but it wasn't possible at the time of construction. 

Q. Do you admit now that it is defective? A. There are a few 
powdering spots but I would not be responsible for that. 


[36] THE COURT: Is it within the scope of the contract? 

MR. FAUNTLEROY: Yes, we claim it is, Your Honor. 

THE COURT: Even if it was torn down after the work was done? 
MR. FAUNTLEROY: We don't concede that at all. 

THE COURT: Very well. Continue. 


Q. Now, Mr. Wade, do you remember us going to the first 
floor of the building and inspecting the rooms there? Directing your 
attention back to the rear of the first floor, do you remember a room 
that was paneled in the extreme rear of the building on the first floor? 
A. Yes. I know what you are talking about. 

Q. Now, isn't it a fact that those panels in that room were cut too 
short and they were patched up? A. Iam very sorry, they were not 
cut too short; there was an adjustment made overhead for the drop 
ceiling and on the one panel -- well, not a half an inch from the top, a 
piece was pieced which could be used by using a half-inch piece of 
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molding. But the man measured it so close, unless you were looking 
for something, you wouldn't be able to find it. The man was a master 
carpenter that did it. é | 

Q. Isn't it a fact, Mr. Wade, that in that room, the rear room on 
the first floor, that there are numerous panels [37] in that room that 
have been patched up with pieces to make them extend the full length 
of the wall? A. No, sir. | 

Q. Do I understand by your answer that it is only one panel in 
that room? A. One panel. That would be on the north side of that 
room as you come in the door. 

Q. And all of the other panels, you say, are all right; is that cor- 
rect? A. That is right. | 

Q. They are not pieced? A. They are not pieced. 

Q. Now, directing your attention to the basement floor, as I under- 
stand it — you can correct me if 1am wrong — but the specifications 
call for viny! floor tile to be laid in the basement. Was vinyl floor tile 
laid in the basement? A. Mr. Fauntleroy, I don't think the word 
"vinyl" is mentioned at all in the entire specifications. 

Q. Will you tell us what your understanding of the specifications 
are? | 

THE COURT: Aren't the specifications in evidence? 

MR. FAUNTLEROY: Yes, they are, Your Honor. 

THE COURT: What do the specifications call for? 

[38] MR. FAUNTLEROY: I am reading from Item 35 of the speci- 
fications under tile work: "Floor tile shall be ceramic mosaic, thetile 
in stair hall to match existing tile’. Then we skip a piece that is not 
important. Then we have, "ROBCO 3/8 Vitri Neer 16 V series." 

THE WITNESS: That is not floor tile and that was eliminatedfrom 
the contract completely. , 

BY MR. FAUNTLEROY: } | 

@. What type of tile did you understand wa to be put in? A.I 

checked with Mr. Giles, the architect, and I brought the doctor numer- 
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ous samples and on the top two floors, we used vinyl asbestos and in 
the basement, we used asbestos because it was below grade and we al- 
lowed him to make his choice. 

Q. Well, whose choice was it to put asbestos on the basement 
floor? A. Well, the doctor selected from the choices that we had and 
it was concurred with the architect since it was below grade, it was the 
best thing to be used. 

Q. Did you install that hot water heater that was called for by the 
specifications? A. I supplied one, but the doctor brought his own in 
and had our men to install it. 

[39] Q. Now, will you tell us about the installation of the Thinlite 
glass panels that you installed? I think you had to make a deviation 
from the contract there, did you not? A. I did not make a deviation, 
sir. 

Q. What did you do, sir? A. The deviation was made by Dr. 
Claude G. Walker and the architect, Mr. Giles, who said he wanted 
Pittsburg glass. I merely supplied Pittsburgh glass with a set of 
plans. The doctor made his own selection and drew his own design for 
the windows. 

Q. Now, was there a substitution made in the type of paneling, 
glass paneling that was actually used on the building? A. It wasn't 
made by me. 

Q. You are saying, then, that it was made by Dr. Walker and the 
architect, is that correct? A. That is correct. 


~“* * 


Q. Now, Mr. Wade, do you remember at the time of the last 
inspection -- and I believe at the first inspection also -- that the four 
of us went outside to examine the rear of the building? [40] A. 
Right. 

Q. Now, do you remember being shown not the sill but do you 
remember the installation of the windows on the rear of the building ? 
Do you remember being shown places where they were not caulked so 
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| 
the air was leaking through those windows? A. Mr. Fauntleroy, you 
all pointed to a window and I would say your eyesight was much better 
than mine because I was never able to see it. 

Q. In other words, you are saying no empty spaces or caaied 
spaces were shown to you on that day? A. I couldn't see any. We 
stood back in two rooms on the inside and you said you saw * them but I 
never could find them and I couldn't find them on the outside. 

Q. Directing your attention, then, back to the first meeting, don't 
you remember being shown these places and don't you also remember 
it being called to your attention that the rear of the building had to be 
painted and you said -- that the piping had to be painted and you told us 
that this could not be done until, what did you say, about six months 
after the job is completed? A. That is the general practice, sir. That 
galvanized downspouting has an oil finish on it and if you put paint on 
it before it stays in the weather for a while, the paint will pop off so it 
is always left unpainted. 

[41] Q. Now, at that time don't you remember that this work re- 
mained undone? A. The galvanized downspout was not nainted. 

@. Yes. You remember that portion of work was not done? A. 
Well, it didn't state in the specifications for me to paint the downspouts 
because I was doing the construction, I couldn't have left it there long 
enough for the weather to get to it to take the oil off. 

Q. Didn't you agree that this was supposed to be done. about six 
months after the job? Isn't that what you told us? A. That is correct. 
That is the usual time it is painted, the earliest time. 

Q. Did you do it about six months after the job? A. No, I did not. 

Q. Did you do it up to the present time? A. No, sir, I have not. 
There is one downspout coming from the second floor roof to the cast 
iron waste line; that is the only one we have in the building. 

Q. Now, under the plans and specifications -- and now I am read- 
ing from general conditions, Item 7 -- 

THE COURT: What page is that on? 
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MR. FAUNTLEROY: That is on page 1 of the specifications, Your 
Honor. 

[42] BY MR. FAUNTLEROY: 

Q. You were required to furnish a satisfactory performance bond 
guaranteeing completion of the work, is that correct? A. No, sir. The 
owner did not request me to supply one because it would have increased 
the whole price of the job. 

Q. Then, I show you this Item 7 -- A. I am aware that it is writ- 
ten there. We discussed it at that time. 

Q. Is there any place in those specifications where this was to be 
done only upon the request of the owner? A. Well, that was discussed 
with the owner because to buy a performance bond, it would cost a con- 
siderable sum of money and the doctor was trying to save money. 

Q. Was this discussed before the contract was signed? A. Yes, 
it was. 


Q. Well, if that be so, why wasn't it stricken at that time? A. It 


was. I didn't deliver him one. He didn't ask for one. 

Q. Item 7 of the general conditions requires that you furnish a 
satisfactory performance bond. A. The doctor did not want to pay for 
the performance bond. 

[43] Q. Do you agree that you were to furnish all work, material 
and other items that are stated in the specification? A. Yes, I do. 

Q. And the specifications show that you were to furnish a satis- 
factory performance bond guaranteeing completion of the work. A. 
Well, that was discussed before signing of the contract. It was dis- 
cussed where it would have to be bought and that it would cost some- 
times as much as five per cent of the cost of the contract, which would 
increase the total price of the job. 

Q. Well, will you tell us, then, what is the usual price of a per- 
formance bond? A. Around five per cent. 

Q. That is customary? A. It is customary to my knowledge. It 
depends on who you are dealing with. 
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Q. And as I understand your testimony, you did not furnish a per- 
formance bond because you say Dr. Walker didn't request one, he 


wanted to keep the price down; is this correct? A. That is correct. 
*** * 


| 

[44] MR. FAUNTLEROY: I believe, Your Honor, in our pre-trial 
statement we have admitted that Items 9 and 14 are proper extras which 
the defendant would be entitled to pay for. 

BY MR. FAUNTLEROY: | 

Q. Now, with reference to— A. May I have the list af extras on 
the desk so I may follow? 

Q. Yes. 

(Document was handed to the witness.) 

THE COURT: Item 9 is the three sheets of oak paneling and 14 is 
the electric service. 

BY MR. FAUNTLEROY: 

Q. Now, with reference to these other extras that you have listed 
on the sheet of paper, was there any agreement in writing for this work 
to be done or was it done orally? A. Well, some orally and some that 
was set out in the plans and specifications where there was an allow- 
ance of X number of dollars to do so-and-so, and it didn't cover enough 
to take care of the total amount. : 

Q. Now, other than where those provisions are made in the speci- 
fications, are those claims for extras — were they authorized in writ- 
ing or were they authorized orally? A. Orally. | 


[45] Q. Do you have any memorandum of anything where the de- 
fendants agreed to pay for these extras? A. Yes. I think it says on 
the bottom of this -- At one time when he was getting extras, he wanted 
me to take it back in a deed of trust note. 

THE COURT: He wanted you to take it back in what? 

THE WITNESS: Second trust note. 

BY MR. FAUNTLEROY: 
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Q. Is the signature of Dr. Walker on that paper? A. Not on this 
one. 

Q. Well then, Dr. Walker didn't agree to it. A. He hasn't agreed 
to pay anything. 

Q. That is what I want to get straightened out with you. Just one 
further question and I think we can clear this up: Going back to that 
Thinlite panel glass that we were talking about a little earlier, I think 
a substitution was made in the plans and specifications which you say 
Dr. Walker authorized. Would you tell us how much that substituted 
glass cost over the glass that was to be authorized in the specifica- 
tions? Is that Item 7 where you have $800? A. Yes, 800; that is cor- 
rect. 

Q. Now, will you tell us what was the approximate cost of the 
glass from Thinlite Panel Construction that was to be ordered from 
Hires Turner? 


[46] A. I have the contract. 


Q. You have the contract? A. Yes. 
Q. May I see it, sir? 
(Document was handed to counsel by Mr. Cooke.) 
BY MR. FAUNTLEROY: 
Q. Do you also have a contract for the glass paneling that you did 
install? A. Yes, sir. 
MR. FAUNTLEROY: Do you have it, the glass paneling that was in- 
stalled? Do you have that? 
(Document was handed to counsel by Mr. Cooke.) 
(Counsel conferring privately.) 
THE COURT: Mark any documents for identification before you 
talk about them. 
MR. FAUNTLEROY: Yes, Your Honor. Will you mark this as De- 
fendants’ Exhibit No. 2, please. 
THE DEPUTY CLERK: Defendants’ No. 2 for identification. 
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(Contract for glass paneling was marked Defendants’ Exhibit 
No. 2 for identification.) 
MR. FAUNTLEROY: And will you also mark this for identifica- 
tion, please. 
[47] THE DEPUTY CLERK: Defendants" No. 3 for identification. 
(Document was marked Defendants" Exhibit No. 3 for identifi- 
cation.) 


BY MR. FAUNTLEROY: 


Q. Now, I show you what has been marked as Defendants’ 

No. 2 for identification and ask you if you can idéntify it? A. (Perus- 
ing document) Yes, I can. 

Q. Is that the glass paneling that was installed at the office of Dr. 
Walker? A. This is the cost of the glass block, not including the labor 
to put it in. 

Q. Now, I show you what has been marked as Defendants" Exhibit 


No. 3 for identification and ask you if you can identify that? A. Yes, I 
can. 

Q. Will you tell us what that is, sir? A. This is a copy of a con- 
tract with Hires Turner, signed by Mr. Foley. 

Q. Now, with reference to Defendants Exhibit No. 3, which is the 


glass called for by the plans and specifications, what is the price of 
that contract? A. $2,700. 
Q. Now, with reference to the glass that was actually | 


[48] installed in the building of the defendants, which is identified as 
Defendants' Exhibit No. 2, will you tell us what the cost of that is? A. 
Well, this is the actual cost of the glass blocks but not the aluminum, 
just the bricklayer's charge and the cost of the mortar plus the expan- 
sion joints and the aluminum frames that go around it. : 
(Document was handed to counsel by Mr. Cooke. ) 

MR. FAUNTLEROY: Would you mark these as Defendants’ Exhibit 

4 for identification? 
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THE DEPUTY CLERK: Defendants’ No. 4 for identification. 

(Bill for glass was marked Defendants' Exhibit No. 4 for 
identification.) 
BY MR. FAUNTLEROY: 

Q. I show you what has been marked for identification as Defend- 
ants’ Exhibit No. 4, which seems to be an additional cost for the glass 
that was to be used in the building. Now, does that complete the actual 
cost of the glass? A. No, sir. In the complete price of the glass, it 
also included some Blue State Slate that we used in the back of the 
building instead of aluminum which is far too expensive to go all over 


the building, and the $500 charged by the bricklayer who laid the glass 
blocks. 


[49] Q. Now, directing your attention to Item 7 in your request 
for extras, you have this: "Item 7. Extra cost of glass over original 
price given by Hires Turner, $800." 

Do you still say this is correct? A. Yes, sir. I also have one 


more that didn't come from Pittsburgh Glass. That is the awning win- 
dows that was requested by the doctor that was supplied by the sup- 
plier. 

Q. Do you agree that the labor for the installation of this glass 
paneling that you have told us about was already included into the con- 
tract? A. It was included and set out in Hires Turner contract but not 
in this one. 


THE COURT: When you say "this one," you mean the basic con- 
tract? 

THE WITNESS: No. When we got the glass from Pittsburgh, that 
was just the actual cost of the glass. We had to furnish the labor our- 
selves. 

BY MR. FAUNTLEROY: 

Q. Now, are you telling us that with reference to Defendants' Ex- 

hibit No. 3, the Hires Turner Glass Company, the original glass that 
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was to be installed in the building, that that estim “te cost sta the 
glass and installation? A. And installation. Se that ee, came in 
banks all ready to set in the holes. 


[50] Q. Now, if you had accepted the contract from Hires Turner, 
would you have had to install any portion of this glass or any work 
commensurate with it? A. I did accept the contyact and according to 
the contract, I wouldn't have had to install it. : 


MR. FAUNTLEROY: Would you mark this Defendants’ Exhibit 
No. 5, please? 

THE DEPUTY CLERK: Defendants’ Exhibit No. 5 for identifica- 
tion. Ao 

(Bill for glass was marked Defendants} Exhibit No. 5 for 
identification.) i : 
BY MR. FAUNTLEROY: e 

Q. Now, I show you what has been marked as Defendants’ Exhibit 
No. 5 for identification. Now, would that include the cost of the glass 
and the labor involved for the substitute that was used on the pene? 
A. No, sir, there is one more. 

Q. What is that? A. That is onthepink slip, was supplied by the 
supplier, the awning windows for the front and back windows. Mr. 
Cooke has that. | 

(Document was shown to counsel by a Cooke.) 
BY MR. FAUNTLEROY: 

Q. Now, including that amount which is $971. 30, would (51) that 
include the entire cost of purchasing the glass and installing the glass 
in the building? A. Yes, sir. 

THE COURT: Would you clarify this for me. 

MR. FAUNTLEROY: Yes, Your Honor. 

THE COURT: What includes the entire cost, 2, 3, 4 and 5? 

MR. FAUNTLEROY: No, Your Honor. I believe it is - let's see — 


| 
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THE COURT: Are you going to put them in evidence? 

MR. FAUNTLEROY: They would represent Defendants’ Exhibits 
No. 2, 4 and 5 plus an additional item of $371.30. 

THE COURT: Very well. 

MR. FAUNTLEROY: I have nofurther questions, if Your Honor 
please. 

THE COURT: Is there any redirect, Mr. Cooke? 

MR. COOKE: Yes, Your Honor, a couple of questions, if Your 
Honor please. Your Honor, with respect to the yellow paper or pink 
paper which counsel has alluded to, from which he quoted the sum of 
$371.30, I would like to have that marked for identification. 

THE DEPUTY CLERK: Plaintiff's No. 5 for identification. 

[52] (Bill for awnings was marked Plaintiff's Exhibit No. 5 for 

identification.) 
REDIRECT EXAMINATION 


BY MR. COOKE: 

Q. Mr. Wade, does this paper represent an additional expense by 
reason of your having to buy Pittsburgh glass? A. Yes, it does. The 
glass that I purchased from Pittsburgh was selected by the doctor him- 
self and he selected very expensive blocks. 


[52] MR. COOKE: Your Honor, at this time I move that the Plain- 
tiff's Exhibit No. 5 as well as Defendants’ Exhibits 2, 4 and 5 be ad- 
mitted into evidence. 

THE COURT: Any objection? 

MR. FAUNTLEROY: I have no objection, Your Honor. 

THE COURT: They will be admitted. 

MR. COOKE: Thank you, Your Honor. 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 5, Defendants' 
Exhibits Nos. 2, 4 and 5 marked into evidence. 

THE COURT: What happened to No. 3? What is that? 

MR. FAUNTLEROY: No. 3 is Hires Turner contract. 
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MR. COOKE: Your Honor, I amend my motion to ae De- 
fendants' Exhibit No. 3 
MR. FAUNTLEROY: I have no objection to its admission into evi- 


dence. 


[53] THE COURT: It will be admitted. 

THE DEPUTY CLERK: Defendants’ No. 3 marked into evidence. 
(Plaintiff's Exhibit No. 5 and Defendants" Exhibits Nos. 2, 3, 
4 and 5 for identification were received in e-idence.) 

THE COURT: Now, will you help the Court out and tcilisve what 
2, 3, 4.and 5 are about. 

THE WITNESS: I don't have them in order. When we did not re- 
ceive the glass from Hires Turner, the Doctor's architect asked me 
to take a set of plans to Pittsburgh Plate Glass, and Pittsburgh Plate 
Glass doesn't carry some of the things that we had to get from other 
places. One is the glazing and the brick mason's cost. Another is 
awning windows that the doctor asked the supplier to have made up 
for him, which Pittsburgh Glass doesn't supply. And too, the Pitts- 
burgh Glass, they have a contract department and a glass block de- 
partment. The contract department took care of the glass doors, 
and the block department supplied the blocks. That is anys we have 
two different bills from them. 

THE COURT: These are the bills for the glass? 

THE WITNESS: Yes. 

BY MR. COOKE: 

[54] Q. Mr. Wade, why was it that you ordered glass from Hires 
Turner in the first instance? A. Well, the doctor had been dealing 
with Hires Turner and when I got the job, Hires Turner already had a 
set of plans and specifications and it was stated in the saa 
that we were to use Hires Turner. 

Q. It was at the request of the defendants that you placed this 
order with Hires Turner? A. Yes. It had been placed before I even 
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got the job. Mr. Foley came over with the doctor and I was introduced 
to him and we discussed the contract. 

Q. Then did Hires Turner produce this glass under the contract? 
A. No, they did not. 

Q. And is that the reason why some other company had to be re- 
sorted to? A. That is correct. 

Q. Who picked the company of Pittsburgh Glass? A. Mr. Giles. 

Q. And Mr. Giles is the defendants' architect? A. Yes, he is. 

Q. Was the defendant aware of this? A. Yes, he was. 

Q. Didhe consent to this? [55] A. Yes, he did. 

Q. Now, Mr. Wade, with reference to the basement floor that you 
described on cross-examination, when was that floor completed as it 
now stands? A. That was before I made my third draw. 

Q. At that time did the doctor raise any objections to it? A. No, 
he was happy that we could save the bathroom. 

Q. Was it a question of saving the bathroom or arranging the floor 
differently? A. That is correct. 

Q. And he wanted to save the bathroom? A. He wanted the bath- 
room. 

Q. Now, with reference to the tile, I believe you stated that the 
architect chose the tile for the floor; is that correct? A. No, I dis- 
cussed it with him. The doctor chose the tile. 

Q. On any occasion did you make a substitute or deviation or pro- 
duce or arrange an extra without the consent of the doctor, the owner? 
A. No, I did not. 

Q. Before entering into any deviations or additions, did you at all 
times apprise the doctor of the difference in the cost or an estimated 
difference in the cost? [56] A. Yes, I did. 

Q. Did at any time he raise any objection while you were discuss- 
ing it or doing the work? A. No, he did not. 

MR. COOKE: That is all, Your Honor. 

MR. FAUNTLEROY: No further questions. 


-_* # 
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xx * 


[59] B. DOYLE MITCHELL 
** * 
DIRECT EXAMINATION 


BY MR. COOKE: 

Q. Mr. Mitchell, would you state your full name, please? A. B. 
Doyle Mitchell. 

Q. And your occupation or profession? A. Tam president of the 
Industrial Bank of Washington, D. C. 

_ Q. Mr. Mitchell, do you know the defendants in this oe Dr. and 
Mrs. Claude Walker? A. I know Dr. Walker because I have had deal- 
ings with him. I would not know personally Mrs. Walker. 

Q. Isee. Now, on what occasion did you have business with Dr. 
Walker? [60] A. Early 1963, we had an occasion to have an applica- 
tion to be placed at our bank for a loan on premises 3103 Georgia Ave- 


nue, Northwest, by Dr. Walker. 


THE COURT: What was the date of that, Mr. Mitchell? 

THE WITNESS: (Perusing papers) Unfortunately, the date was not 
placed on the application itself. However, we have a date of approval. 

THE COURT: Was it spring or summer? 

THE WITNESS: In the spring of 1963. The date of approval was 
May 23rd, 1963. 

BY MR. COOKE: 

Q. Now, Mr. Mitchell, what was the nature of this loan? A. This 
loan was for the purposes of improving the premises of 3103 Georgia 
Avenue, Northwest, by means of almost a complete renovation of the 
building for purposes of having offices in the building. 

Q. If you know, who was to renovate these premises? A. There 
was to be a renovation by a person by the name of Emmett C. Wade. 

Q. Now, this application was made and you say it was seperore’> 
is that correct? A. That is correct. 


payable $400 per month, 
30 days after the estimated 
Q. You are referring, of course, to the repayment of the loan to 
the bank, is that correct? A. Oh, yes. 
Q. How were 
fendants, 


Strike that, please. 
Payments to be made to the contractor? A. 
15,280.78; two at $12,498.7 5; and a final one 


not been paid up to this point. 
Q. Was this total sum of 
ments? Is that correct? A, 
Q. Now, you sa 
that is correct, 
Q. What were the amounts of those three? A. Fifteen thousand — 
Q. No, lam sorry. I mean €ach individual installment. A. 
$15,280.78 — Do you want the date, is that it? 
Q. Yes. What were the dates of the installments? A. October 
28th of 1963 was the first 
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Q. And what was the date of the third instailment ? A. $12,498.75, 
December 19, 1963, was the date it was approved and paid on Decem- 
ber 20th. 

THE COURT: The second and third are in the same Sonora 

THE WITNESS: That is correct. 

[63] BY MR. COOKE: 

Q. Now, Mr. Mitchell, would you look at your installment for 
October and see if your figure is as you have stated. A. I might explain 
that. Out of the $15,280.78, I believe some expenses were paid at that 
particular time which may not have gone to Mr. Wade. That is probably 
what you have reference to. | 

Q. Yes. I am interested in knowing what vas paid to the contrac- 


tor, Mr. Wade. A. $12,498.75. 

Q. Now, isn't it true that each of the stamens consisted of 
Similar amounts? A. That is correct, yes. 

Q. Now, do you have those approval statements with soar ‘A. Yes, 
I do. * 

Q. May I see them, please? A. Would you like for me to detach 

this? 

Q. Yes, please. A. (Witness complied. ) One, two and three. 
(Slips were handed to counsel by the witness.) 

MR. COOKE: Thank you. May the three approval stipe be marked 

as plaintiff's next exhibit ? 
THE COURT: Yes, they may. 

[64] THE DEPUTY CLERK: Plaintiff's No. 6 for identification. 
(Three approval slips were marked Plaintiff's Exhibit No. 6 
for identification.) 

(Exhibit was shown to opposing counsel.) 
BY MR. COOKE: 
Q. Mr. Mitchell, is it true that each of these Btatements represent 
a sum of $12,498.75 paid to the contractor, Mr. Wade? A. That is cor- 
rect, yes, sir. 
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Q. These are the statements which were submitted to you by Mr. 
Archer, the architect; is that correct? A. That is correct. 


[64] Q. Now, Mr. Mitchell, was there an arrangement between 
you and the defendants as to the conditions precedent to paying out any 
money to the contractor? A. There was an arrangement whereby the 
amounts would be paid out as the work progressed. 

Q. Do you have an agreement to that effect or a statement to that 
effect? A. (Perusing papers) We sent out a letter to Dr. Walker, 
dated May 23, 1963, stating the conditions under which we had approved 
our loan to him. 

[65] Q. What were the conditions with respect to an architect's 
approval? A. Well, one of the conditions was that a schedule of draws 
for the contractor was to be submitted to the bank and that each draw 
be approved by Mr. Archer at the borrower's expense. 

Q. Now, this approval would be an approval that the work had pro- 
gressed as required under the contract, is that correct? A. That the 
work had progressed according to the contract and that a sufficient 
value was there as a result of the work for this amount to be drawn. 

Q. Now, did the defendants approve or accept this arrangement? 
A. Yes, they did. 


Q. Do you have that paper with you? A. Yes, I do. 
Q. May I see it, please? 
(Document was handed to counsel by the witness.) 
MR. COOKE: May this be marked as Plaintiff's Exhibit No. 7? 
THE DEPUTY CLERK: Plaintiff's No. 7 for identification. 
(Letter was marked Plaintiff's Exhibit No. 7 for identifica- 
tion.) 
[66] (Exhibit was shown to opposing counsel.) 
BY MR. COOKE: 
Q. Now, Mr. Mitchell, did there come a time when it was neces- 
sary — Strike that, please. Mr. Mitchell, did you require a note se- 
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cured by deed of trust from the defendants as a prerequisite for con- 
summation of this loan? A. Yes, we required that a mortgage be taken 
on the property itself. The indebtedness would be evidenced ay a note 
secured by a deed of trust. 

Q. Do you have that note and deed of trust with you? A. XS I 
didn't bring the note. I have the deed of trust but the note is in the 
bank's files. 

Q. Would you relate the terms of the dee“i of trust in brief? ? A. 
This deed of trust is dated October 28th, 1963, to secure a note of 
$50,000 payable $400 a month, with the first payment starting January 
28th, 1964, balance if any becoming due and payable October 28, 1973. 

Q. Was that deed of trust signed by the de ‘endants, Mr. and Mrs. 
Walker? A. Signed by Claude Gilmore Walkex and Maude Josephine 
Walker. | 

Q. May I see it, please? 

[67] (Document was handed to counsel by the witness. ) 

MR. COOKE: May this be marked as Plaintiff's Exhibit No. 8 for 
identification? 

THE DEPUTY CLERK: Plaintiff's No. 8 for identification. 

(Deed of trust was marked Plaintiff's Exhibit No. 8 for 
identification.) | 
BY MR. COOKE: 

Q. Now, Mr. Mitchell, you have testified and offered approvals by 
the architect, Mr. Archer, for three installments. Did there come a 
time when a request was made for the final installment by the contrac- 
tor, Mr. Wade? | 

A. Ihave a statement dated February 17, 1964, signed by Mr. 
Wade, requesting final payment upon completion of the job Spconains 
to plans and specifications, $12,498.75. 

Q. That was a request for the fourth and final installmeént, is that 
correct? A, That is correct. . | 

Q. Now, was this request signed by the defendant? Does hisname 


t 


\ 


appear? A. No, it does not. 

Q. On the request itself, do you find his name on that paper, the 
defendant Dr. Walker? [68] A. No, it is addressed to Dr. Walker. 

Q. Do you find Dr. Walker's signature below the request? A. 
There is a signature on this sheet down at the bottom, "Claude G. 
Walker, M. D." 

Q. May I see that, please? 

(Document was handed to counsel by the witness.) 

MR. COOKE: May this be marked as Plaintiff's Exhibit No. 9 for 
identification ? 

THE DEPUTY CLERK: Plaintiff's No. 9 for identification. 

(Request for payment was marked Plaintiff's Exhibit No. 9 for 
identification.) 

(Exhibit shown to opposing counsel.) 

BY MR. COOKE: 

Q. Now, Mr. Mitchell, did the architect submit an approval for the 
final draw on behalf of the plaintiff, Mr. Wade? A. Yes, he did. 

Q. And when was that? A. It is dated February 18, 1964, 
$12,498.75. 

Q. That was for the final payment? A. It is marked on here 
“final payment." 


[69] Q. May I see that, please? 
(Document was handed to counsel by the witness.) 
MR. COOKE: May this paper be marked Plaintiff's Exhibit No. 10 
for identification? 
THE DEPUTY CLERK: Plaintiff's No. 10 for identification. 
(Request for draw for last payment was marked Plaintiff's 
Exhibit No. 10 for identification.) 
(Document was shown to opposing counsel.) 
THE WITNESS: May I make a correction of an earlier statement ? 
MR. COOKE: Yes. 
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THE WITNESS: On November Ist, 1963, I gave youa a figure orig- 
inally $15,280.78 and stated that the difference between $12,498. 75 was 
paid to Mr. Wade and this figure was for expenses. Actually, this was 
the amount paid to the building and loan association that held the mort- 
gage on the property at that time. The amount was $2,782, 03, and the 
figures are on this sheet, this settlement sheet. I wanted that to be 
clear. They were not expenses. 

BY MR, COOKE: 

Q. Very well. In other words, the only amount which was paid to 
Mr. Wade pursvant to the approval statement was $12, 498.75, is that 
correct? [70] A. That is correct, and the difference amounts to the 
balance on the property held by the building association. 

Q. I see. Now, Mr. Mitchell, you received approval statements 
from the architect, Mr. Archer. Now, this architect was agreed upon 
by the defendants as well as yourself to do the inspecting and pass upon 
the progress of work, was he not? | a 


‘ | 


MR. FAUNTLEROY: I object, Your Honor§to the counsel leading 
the witness and testifying. | 

THE COURT: Reframe the question. The ‘information is relevant 
but reframe the question. 

BY MR. COOKE: 

Q. Did you and the defendants agree voluntarily to 2 Mr. Archer, 
the architect, to approve all advances paid out, fall draws for the de- 
fendant by the plaintiff? A. Yes, in the approv@l which was agreed to 
by Dr. Walker and his wife, dated May 23, 1963, which I believe you al- 
ready have. 

Q. Now, did Dr. Walker or Mrs. Walker ever request that any 
other architect also pass upon this work prior to paymeit? A. Not to 
my knowledge. 

Q. To your knowledge, did the defendant, Mr. walker, ever object 
to any payments made to the contractor prior to the lasi one, prior to 
the fourth draw ? [71] A. I have no recolle:tion of it. 
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Q. Now, Mr.Mitchell, what is the total amount already paid 
to the plaintiff pursuant to this agreement or this work contract? A. 
If I am not mistaken, it was $37,496.25. 


Q. Thank you. Now, Mr. Mitchell, to your knowledge had not the 
plaintiff commenced work on the premises at 3103 Georgia Avenue 
prior to the date of the first draw? 

MR. FAUNTLEROY: I think the question, Your Honor, should be 
rephrased as to whether or not he knows. 

MR. COOKE: I will withdraw that question. 

BY MR. COOKE: 

Q. Mr. Mitchell, if you know, had the contractor commenced work 
at 3103 Georgia Avenue prior to the time that the deed of trust that you 
have just produced was executed? A. I would presume so. I say I 
presume — 

MR. FAUNTLEROY: I don't think, Your Honor, that answer is 
responsive. The question is whether he knows. 

THE COURT: Do you know? 

THE WITNESS: No, I don't know. 

BY MR. COOKE: 

Q. Mr. Mitchell, do you know when the first request by the con- 
tractor was made for payment? [72] A. October 28th, 1963. 

Q. I mean request from the plaintiff. Did he make a request of 
you prior to October? A. The first request for payment from the 
plaintiff that I know about was October 28, 1963. 

Q. I see. 

MR. COOKE: Your Honor, may it please the Court, I move that 
Plaintiff's Exhibits Nos. 6 through 10 be admitted into evidence. 

THE COURT: Is there any objection? 

MR. FAUNTLEROY: I have an objection to some of them. I can 
indicate which documents we have no objection to, if Your Honor cares. 
We have no objection to Plaintiff's Exhibit No. 7. 
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THE COURT: No. 7 will be admitted. 
(Plaintiff's Exhibit No. 7 for identification was received in 
evidence.) 

MR. FAUNTLEROY: No. 8. 

THE COURT: No. 8 will be admitted. 
(Plaintiff's Exhibit No. 8 for identification was received i in 
evidence.) 

MR. FAUNTLEROY: And I will check with the defendant to see 

whether he acknowledges his signature on this exhibit. 
[73] (Counsel conferred privately with the defendant. ) 
MR. FAUNTLEROY: We will agree to Plaintiff's Exhibit No. 9, 
Your Honor. 

THE COURT: No. 9 is admitted in evidence. 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 9 in evidence. 
(Plaintiff's Exhibit No. 9 for identification was received i in 
evidence.) 

THE COURT: What happened to No. 6? 


MR. FAUNTLEROY: No. 6 and 10, Your Honor, the Rieter 


statements signed by Mr. Archer, who was the bank's architect, it's not 
the architect that is bound by the contract here. This was a condition 
precedent to getting a loan by the Industrial Bank. I understood that 
Mr. Archer is out in the hall to testify as a witness. If he can identify 
these authorizations and the reason why he authorized these requests, 
1 think that would be the proper way to do it. | 
THE COURT: These are records kept in the regular course of 
business by the bank in connection with this loan, are they not? 
MR. FAUNTLEROY: Yes, I agree with that, Your oe 
THE COURT: They will be admitted. 
THE DEPUTY CLERK: Plaintiff's Nos. 6 and 10 marked for iden- 
tification, in evidence. 
[74] (Plaintiff's Exhibits Nos. 6 and 10 for identification were 
received in evidence.) 


BY MR. COOKE: 

Q. Now, Mr. Mitchell, to your knowledge has the plaintiff ever 
been paid the final installment of $12,498.75? A. Not to my knowledge. 
Q. And had he been paid, it would have been paid through your 

bank, would it not? 

MR. FAUNTLEROY: I object to that question, if Your Honor 
please. That was a loan. It could have been paid otherwise and he 
wouldn't know anything about it. 

THE COURT: That calls for a conclusion. He can't answer that. 

MR. COOKE: May I reframe my question? 

THE COURT: Yes. 

BY MR. COOKE: 

Q. Has your bank paid the final installment of $12,498.75 to Mr. 
Wade? A. No, we have not. 

Q. Were you at some time in the past requested not to pay this 
money by the defendant? A. Yes, we were requested not to pay it. 

Q. Was that request made after the date of February 17, 1964? 
[75] A. Yes, it was. 

Q. It was after the request which you have just produced was made 
by Mr. Wade and signed by Mr. Walker, is that correct, which is Plain- 
tiff's Exhibit No. 9? (Exhibit shown to the witness.) 

The defendant had stopped payment after that date, is that correct? 
A. That is correct. 

MR. COOKE: Thank you. 


“_* * 


CROSS EXAMINATION 


BY MR. FAUNTLEROY: 

Q. Now, Mr. Mitchell, I show you what has been described as 
Plaintiff's No. 7, which is a letter dated May 23, 1963, from the Indus- 
trial Bank of Washington which is signed by you, and lists approxi- 
mately seven conditions to the receiving of this loan that you told us 
about. Now, those seven conditions that you have there listed in that 
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letter are conditions you exacted before you would make this loan to 
Dr. Walker, is that correct? A. That is correct. 

Q. And those conditions there,there was no intention to interfere 
or modify the contract already existing between Dr. Walker and Mr. 
Wade? [76] A. I would say no to that because we were not partic- 
ularly concerned about the contract itself; we were concerned about the 
conditions under which we would make the loan. 

Q. And you were interested in protecting the bank insofar as the 
bank getting value for its money, is that correct? A. That is correct. 

*** * 

Q. Now, I understand that you received, Mr. Mitchell, [77] a tele- 
gram from Dr. Walker. What was the date of that telegram stating to 
hold up any final draw to Mr. Wade? A. The date of the telegram is 
February 23rd, 1964. We received it on Februazy 24th. : 

Q. And pursuant to that telegram, you proceeded to hold up the 


final draw, is that correct? A. That is correct. 
* x * 


REDIRECT EXAMINATION 


BY MR. COOKE: 

Q. Mr. Mitchell, at the time that you set forth the conditions which 
counsel just alluded to which I believe is Plaintiff's Exhibit No. 7, there 
was not a contract existing between the plaintiff and the defendant for 
the work to be done, was there? A. I do not know. : 

Q. These conditions were set forth if the defendant chose to bor- 
row this money for this work, is that correct? A. That is correct. 

** * 

[78] Q. Did the defendant ever request that he approve the final 
draw? A.I can't recall any such request. 

Q. Did the defendant ever request that he approve any of the pre- 
vious draws, if you know? A. I have no knowle@ge of any request that 
he approve any of the previous draws because it}was my understanding 
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that Mr. Archer's approval would protect both the owner of the proper- 
ty and the bank. 

Q. And the defendants accepted Mr. Archer for that purpose, did 
they not? A. They did. 


“ee 


[79] R. C. ARCHER, JR. 


“ee 
DIRECT EXAMINATION 


BY MR. COOKE: 

Q. Now, Mr. Archer, would you state your full name and occupa- 
tion, please? A. Romulous C. Archer, Jr., registered architect, 
practicing in the District of Columbia. 

Q. Mr. Archer, do you know the defendants, Dr. and Mrs. Claude 
Walker? A. I know Dr. Walker. I haven't met Mrs. Walker. 


Q. On what occasion did you meet Dr. Walker? [80] A. Well, some 


years ago, I made some plans for him for a building that he is now dis- 
cussing. It has been about five years ago. 

Q. Have you had more recent dealings with Dr. Walker? A. Yes, 
sir. 

Q. And would you relate in what capacity you served? A. 

I was checking for the Industrial Bank. The Industrial Bank made a 
loan for the construction and alteration of this building for Dr. Walker, 
and my job was to check the building so he could get his payments. 

Q. Do you know who the contractor was on this job? A. Yes, sir. 

Q. Would you state his name, please? A. Mr. Wade. 

Q. Wade? A. Wade, yes, sir. 

Q. Now, do you know what work Mr. Wade was to perform for Dr. 
Walker? A. Well, he was to build an addition to this building and make 
some extensive alterations and repairs. 

Q. Are you familiar with the contract price? A. Yes, sir. 
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Q. What was that contract price? A. (Referring toa document -) 
$49,995.00. ; | 

[81] Q. Now, where were the premises on which this work was 
to be done? A. 3103 Georgia Avenue, Northwest. 

Q. Now, how was Mr. Wade to be paid and under what conditions 
and circumstances was he to be paid? A. He w2s to be paid, accord- 
ing to the contract, in four payments; three pay:aents while the work 
was under construction and the final payment at the completion. 

Q. Now, what was your duty with regard to these payments? A. 
My duty was to check the job and issue a certificate for the payment if 
the amount of work was done that the contract called for. _ 

Q. Now, did you issue such certificates? A. I,did. 

Q. How many such certificates did you issue? A. Four. 

Q. You issued the fourth one. Did the fourth one represent com- 
pletion of the work? A. The fourth one -- yes, sir. | 

Q. Now, Mr. Archer, were you accepted to perform these duties 
by both Mr. Mitchell of the Industrial Bank and the defendants, Dr. and 
Mrs. Walker? A. No, sir, by the Industrial Bank. 


[82] Q. Did Dr. Walker agree with your performing this 5 task? A. 
He didn't make any objection. 

Q. Isee. Mr. Archer, I show you these papers and ask you if you 
are the author of those papers? A. (Perusing documents.) | 

THE COURT: Would you identify them for the record by number ? 

MR. COOKE: These are Plaintiff's Exhibit No. 10 and Fa 
Exhibit No. 6, which are in evidence. 

THE WITNESS: Yes, sir. I identify them as my certificates. 


BY MR. COOKE: 


Q. Now, prior to submitting these statements, you made an 
inspection of the premises at 3103 Georgia Avenue, is that correct? 
A. Yes, sir. 
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Q. Upon your inspection, did you find that the contractor had com- 
plied with the terms of the contract, the plans and specifications? A. 
Yes, sir. 


** * 


CROSS-EXAMINATION 


BY MR. FAUNTLEROY: 

Q. Mr. Archer, I understand you have been a practicing architect 
for some time, is that correct? [83] A. That is correct. 

Q. How long have you been a registered architect? A. Around 40 
years. 

Q. Have all of those years been practicing in the District of Co- 
lumbia? A. Correct, sir. 

Q. And if you don't mind, what is your age now, sir? A. My age? 

Q. Yes, sir. A. Seventy-five. 


[83] Q. Now, you told us, Mr. Archer, about inspections that you 


made on the premises. Do you have any notes or indications as to 
what dates you made inspection of the premises? A. Yes, sir. 

Q. Will you give us those dates, please? A. The first inspection 
was around October 28, maybe it was the 27th; the second inspection 
was November 21st, 1963; and the third inspection was December 19th, 
1963; and the fourth inspection was February 19, 1964. 

Q. Now, did you make any inspection since February 19th, 1964? 
A. Since then? 

Q. Yes. 

[84] A. Yes, sir. 

Q. Will you give us the dates of the inspections subsequent to 
February the 19th, 1964? A. Since then? 

Q. Yes. A. I don't have the dates with me. I was there about a 
month ago or a month and a half ago. 

Q. Then I take it that you made an inspection approximately in 
April or May of 1965. Would that be correct? A. That is right. 
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Q. Approximately. A. Approximately, yes. 

Q. So you made the four inspections as you have indicated and you 
made another inspection in April or May of 1965. Now, were those — 

MR. COOKE: If it please the Court, I think the witness has testi- 
fied he was not clear on the date. I think counsel is placing a date 
where the witness has said — | 

THE COURT: He gave him an approximate date of a month or two 
ago. 


BY MR. FAUNTLEROY: 

Q. I take it, you made five inspections of the premises, is 
that correct, sir? A. I made a recent inspection, I would say about a 
month and a half ago; that would be five, yes. 


[85] Q. Now, with reference to the last inspection that you made on 
the premises — I will strike that. Did you make any notes of your in- 
spections when you made any of the first four sprees A. Repeat 
that, please. 

Q. Did you make any notes as to the progress of the work 
or what was done or what hadn't been done in any of the first four in- 
spections you made? A. Oh, yes. Each time I made an inspection, I 
made notes of it in regard to -- so I could make the certificate of pay- 
ment. 

Q. Do you have those notes with you, sir? A. No, sir. 

Q. Where are they? A. I don't know whether I have them in my 
files or not. When I did make an inspection prior to giving them the 
order for payment, why, as a rule, I never keep those notes. 

Q. In other words, I take it, then, that you threw the notes away or 
misplaced them? A. Iam not certain whether I threw them away or 
not, but as a rule I make notes to the point so I can issue a certificate. 

Q. Now, directing your attention to the fourth certificate that you 
made for the final draw, for which I [86] understand inspection was 
made February 19th, 1964, did you note any work that was incomplete? 


A. Yes, sir. 

Q. You did. Will you tell us what work that was, sir? A. I can't 
recall it just now, but I do remember telling Mr. Wade some things 
that he would have to do and he agreed that he would do them. 

Q. Can you tell us what those items were that you told him to do? 
A. Some painting wasn't done, some tile work that wasn't done and one 
or two other items. We got in touch with Dr. Walker and we had a con- 
ference and we agreed that the amount of extra work was much more 
than the amount of work that had been done. 

Q. We are speaking of the work now that he was to perform under 
the contract; we are not speaking of the contract work. I am trying to 
find out from you just what items that you noted at that time that were 
supposed to have been done under the regular contract price which 
were not done. A. Items that were not done? 

Q. Yes, that should have been done under the contract. A. Those 
are the ones that I just named. 

Q. That is painting to be done. Do you know whether this painting 
was to be done or whether it was done incorrectly? [87] A. I don't 
remember just now, sir. 

Q. Now, how about the tile work? Will you tell us, if you can 
remember, what you told him to do about the tile work? A. Just 
some patch work in the tile. 

Q. Now, can you think of anything else that you might have told 
Mr. Wade to do? A. I can’t think of anything just now, no, sir. 

Q. Do you know whether or not you made any written note of 
things to be done or whether you gave him any written indication of 
what he was supposed to do to complete the job? A. No, sir. 

Q. Now, the tile work you have told us about, can you tell where 
that work was supposed to be done? A. In the bathrooms. 

Q. Any place else? A. I can’t recall anywhere else, no, sir. 

Q. Now, did you notice on this fourth inspection, Mr. Archer, just 
as you come into the building, the tile is sort of uneven and pulled -- 


[87] 
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MR. COOKE: I object, if Your Honor please. It seems counsel is 
testifying himself. 
THE COURT: Well, this is cross-examination. 


BY MR. FAUNTLEROY: 

[88] Q. Did you notice, sir,any tile that had been vanes away 
from each other or was uneven in the front entrance of the building? 
A. On the recent inspection, we checked that there was some defi- 
ciencies and it seems most of them were from people walking on the 
floor and using the building. 

THE COURT: You said the recent inspection? 

THE WITNESS: Yes. 

THE COURT: His question was directed to the fourth jeepection 
for the final payment. | 

BY MR. FAUNTLEROY: i 

Q. February 19th, 1964. A. I don't remember that, 1: am sorry. 

Q. Now, do you remember, Mr. Archer, a discussion about a wall 
in the basement of this building, the left side of the building as you go 
all the way back, not being furred so that there were powder marks on 
the wall indicating that the elements, the weather, was going through 
the building or going through the wall ? 2 Did you notice that? A. I 
can't recall this now. 

Q. Now do you remember, sir, the basement floor of the building, 
do you recall that it is uneven? A. No, I don't recall that but we did 
make a list. You are talking about before the payment ? 

[89] Q. Yes. A. No, I don't recall any. 

Q. You don't recall so you don't know whether it existed or not, is 
that correct? A. Not in full payment; no, sir. 

Q. Now, did you make an inspection of the outside of the building 
on this fourth draw in the back? A. I don't recall that either. 

Q. I will ask you this question: Did you make an nspection of the 
first floor of the building on February 19, 1964? A. Yes, sir. 
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Q. Did you notice any deficiencies on that floor? A. I made a 
list of the deficiencies but I don't have that copy with me now. 
Q. Did you give that list of deficiencies to Mr. Wade? A. Yes, 


sir. 

Q. Can you recall any items that were on that list of deficiencies ? 
A. I cannot unless I see the list. No, sir, I can't. 

Q. Did you make an inspection of the second floor of the building 
on February the 19th, 1964? That is the fourth draw, sir; the time you 
certified the fourth draw for payment. A. At that time, I went through 
the entire building and I don't recall the items just now. 

[90] @. Do you know whether you made a list of deficiencies on 
the second floor of the building for Mr. Wade to correct? A. No, sir, 
I don't remember that. 

Q. Now, you were employed by the bank to render this service, 
is that correct, Mr. Archer? A. That is right. 

Q. And you knew that Mr. Giles was the architect for the defend- 
ants in this case, didn't you? A. That is correct. 

Q. Now, if I understand you correctly, sir, you told me that you 
made the fourth inspection of the premises on February 19, 1964; is 
that correct? A. That is correct. 

Q. Now can you tell us, sir, why on the day before, February the 
18th, you made a certification for the final draw before inspecting the 
premises? I am referring now to Plaintiff's Exhibit No. 10. If you 
will notice the date on Plaintiff's Exhibit No. 10, it is dated February 
18, 1964, the day before you made the final inspection. A. What was 
the question, sir? 

Q. Will you tell us what date the certificate is dated for the final 
draw? A. It is dated February 18, 1964. 

Q. And you have told us that you made the final [91] inspection 
on February the 19th, 1964, which is the next day. Can you tell us why 
you authorized the payment of the final draw the day before you made 
the final inspection? A. Well, if I said that, I made an error. This 


JA 61 


is February the 18th and I certainly made the ictal before, which 
would have been the 17th or it could have been the 16th. 

Q. Well, you told us that you made that fourth inspection on 
February the 19th, 1964. Did you have any note at hand as to that 
date? A. Any notes at hand, no, sir. | 

Q. Now, did you prepare the certificate for the final draw? Did 
you prepare it, sir? A. Yes, sir. | 

Q. And did you also draw that space for the signature of the own- 
ers to consent to this draw? A. (Perusing exhibit) The signature? 

Q. There is a space near the bottom of that certificate, Mr. 
Archer, for the approval of the owners. Did you de that? A. Yes, sir. 

Q. Is that a customary practice of yours? A. On the last pay- 
ment, yes, sir. 

Q. For the final draw? A. Yes, sir. 


x ** 


[92] REDIRECT EXAMINATION 


BY MR. COOKE: 

* * * 

[93] Q. Isee. Now, Mr. Archer, you have testified you do not 
recall certain matters which counsel questioned you about. May I ask, 
during your inspection for the fourth approval, did you find any major 
defects in the work done by the contractor? Do you understand my 
question? A. I think Ido. The owner and the builder got together, we 
got together and I asked the owner if he was satisfied with the work 
and we talked a while, and then both of them agreed that some work 
still had to be done to fulfill the contract but the extra work! would be 
much more than the cost of the deficiencies, so I left them with the un- 
derstanding that they would agree and sign the approval of the certifi- 
cate. However, I am almost certain I told them at that time that he 
would have to submit a release lien from the coxtractor for that ma- 


terial. { x 
see r | 


4 


JA 62 


[97] CLAUDE G. WALKER 
* ee 


DIRECT EXAMINATION 


BY MR. FAUNTLEROY: 

Q. For the record, will you state your full name, sir? A. Claude 
Gilmore Walker, M. D. 

Q. Do you have offices in the District of Columbia? A. Yes, 3103 
Georgia Avenue, Northwest. 

Q. That is in the District of Columbia? A. In the District of 
Columbia. 

Q. Is that the building about the discussion is all about today? A. 
Yes, the Community Medical Dental Building. 

Q. And the work that the contract called for was work to be per- 
formed on that building, is that correct? [98] A. Yes. 


*** 


Q. Did you make any complaints directly to Mr. Wade? A. Yes. 
xe * 

[99] Q. Were there any defects in the building on February 18th, 

1964? [100] A. Yes. 
x=* * 

Q. Will you tell us what conditions you observed on February the 
18th, 1964? A. Yes. Absence of tile at the entrance of the building, 
this includes the stairwell. Absence of tile on the floor. 

Unfinished wall to the left in the stairwell, in the basement. 

Q. Now, when you come off the street, is there a pair of steps 
going down into the basement to your office? A. Yes. The floor there 
is not level. It wasn’t {101] brought up properly. There is an impro- 
per step, the last step going down to the basement. 

“ee 

Q. Tell us what the condition is now, Dr. Walker. A. Well, the 

plaster is falling from under the stairs in the stairwell. 
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There is paint over plaster on the metal work of the stairs in the 
stairwell. 

Those are the essential defects. Of course, there are irregulari- 
ties in the tile on the steps in the stairwell. 

* * * 

[102] Q. Have you noticed any other conditions about the building 
which you have complained to Mr. Wade about in the basement? A. 
The floor is unlevel throughout. The concrete floor is unlevel through- 


out, 


Q. What does this cause? A. I beg your pardon? 

Q. What happens? The floor being unlevel, what does this mean? 
A. Well, it's wavy. There are sinks in it in every room, every treat- 
ment room, in the waiting room. Now, there is tile on the floor which 


is very irregular. 

Q. Where is this tile you speak about? A. Tile throughout the 
basement. Walls in certain areas are not plumb in certain areas. 

MR. COOKE: I didn't understand. 

THE WITNESS: The walls aren't plumb. * 

Corners aren't square. There is missing pieces of tile in one of 
the toilets in the basement. 

On the wall on the left in the rear of the building, there are pow- 
der marks in one section. 

THE COURT: Excuse me, Doctor, you are talking in the present 
tense. Are you referring now back to February of 1964 or are you 
referring to present conditions ? 

[103] THE WITNESS: Well, we will say then. 

MR. FAUNTLEROY: If I might interject my question was di- 
rected to February the 18th, 1964. 

THE COURT: He is talking as though he is talking of conditions 
as of today. 

THE WITNESS: They existed then. 

BY MR. FAUNTLEROY: 
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Q. Well, will you confine your answer to February 18th, 1964. A. 
There were powder marks on the north wall, the rear portion of the 
basement. 

There is insufficient painting throughout on the walls and the doors. 

There are doors which are not hung properly. I can close the door 
and light will come through from within the room at the top of the doors. 

There is a broken marble sill -- there was a broken marble sill 
on this date in the suite that I occupy. 

In the back part of the building, it appears to me that the level of 
the concrete floor wasn't brought up as it should have been. This has 
been partially covered over by plastic molding. 

In the back of the building where there is a toilet, there is a door 
which goes to the toilet which is narrower at the bottom than it is at 
the top. 

[104] And there is a door leading to one of the treatment rooms 
from the waiting room which at that time wouldn't close because of un- 
levelness of the floor, which has since been cut. 

In the ceiling, which is a suspended type ceiling, there was at this 
time -- well, at this inspection, the ceiling which was in at that time 
was of a type which had not been approved by the District inspectors. 

THE COURT: How do you know that? 

THE WITNESS: Subsequently, the whole ceiling was removed by 
order from down town, by order of the inspector from down town. 

BY MR. FAUNTLEROY: 

Q. Now, you have told us about the conditions you have observed 
on the basement. Are those all the conditions? A. Those are the 
major defects in the basement. 

Q. Now, will you tell us what conditions you observed -- A. Just 
one other thing: At that time there was a valve in the sink of the first 
waiting room which was defective in reference to letting the water out 
of the sink. 

In some places, in reference to the plumbing, there were left off 
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little finishing touches like the collars around the pipes coming out of 
the walls, in several places. 

Also, the ceiling of the utility room was never completed. 

[105] Q. Where is this utility room you speak of? A. Theutility 
room is in the basement just prior to the area in the back which is one 
step down to the right. There is no ceiling in that utility room at all, 
and the floor slants down from the entrance of the utility room into the 


hallway. 


* * 


Q. You may proceed. A. I didn't mention, too, that there was 
really deficient -- well, each room where these sinks were supposed 
to be, not the proper type of sink was in as was in the contract, the 
specifications. 

You asked me to go to the second floor ? 

Q. The first floor. [106] A. The first floor, I consider that was 
excessive undercut of the door leading to the waiting room of the first 


floor. 

Q. What do you mean by “excessive undercut"? A. There was an 
excessive space between the bottom of the door and the sill. Again we 
had doors in different places which didn't fit properly. For example, 
in the entrance to the treatment room. In one of the treatment rooms 
now, there is no -- 

THE COURT: Let's limit your testimony to February 18th when 
you made the inspection. 

THE WITNESS: At that time, yes. Well, at that time there was 
no hot water coming through one of the hot water faucets in one of the 
treatment rooms. 

BY MR. FAUNTLEROY: 

Q. Has that condition subsequently been corrected? A. No. 

In the consultation room, the pediatric section, the paneling on the 
walls is incomplete all around at the top. a 

Q. Where is that room located? A. It is located in the rear of 


| 
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the building, south. It would be the extreme rear south. 

Q. Can you describe it for us a little more in detail? You say it 
is incomplete. [107] A. Yes. Well, approximately four inches down 
from the plane of the ceiling, there were little pieces filled in around 
to complete the paneling. 

Q. Now, you heard Mr. Wade take the stand and he said that there 
was only one panel where it was split in this part. Was that correct? 
A. No, it is all around the periphery. 

Q. Very well. You may proceed. A. On this level, there is no 
caulking in the back around the windows. 

Q. Will you describe that a little more in detail? A. Yes, the 
windows fit in masonry and there are cracks between the masonry and 
the windows which have not been filled in, have not been caulked. On 
the inside, air could be felt coming through at that time. 

Q. Is that only on the first floor? A. I believe so. I believe 
the windows were caulked on the top floor. 

Those were the essential things I can recall right now with re- 
spect to that floor. 

There are insufficient painting at that time on the doors and the 
walls in the treatment rooms. 

Q. Will you tell us now, then, about the second floor, which I be- 
live is your top floor? [108] A. Yes, the top floor. 

Insufficient painting, what I considered at that time an excessive 
undercut of the entrance door to the waiting room. And the same thing 
with reference to the sinks where they were to be placed was not the 
type of sink in there which was specified in the contract and specifica- 
tions. 

Q. Is that essentially the conditions you observed on February 
the 18th, 1964? A. Yes, and also -- this is a general statement in ref- 
erence to the whole building, the doors and in reference to the panels 
which were in the contract and the windows which were included with 
the panels, they weren't there either. 


JA 67 


THE COURT: The panels weren't there? 

THE WITNESS: The Thinlite panels which were originally in the 
contract weren't there at that time. 

BY MR. FAUNTLEROY: 

Q. Well, we will get to that. That's the paneling you are referring 
to? A. Yes. 

Q. Now, will you tell us, Dr. Walker -- you heard the testimony 
of Mr. Wade to the effect that the reason he didn't fur the wall in that 
basement area was because there was a garage attached to that wall 
at the time he started work on your building. Is that correct? [109] 
A. There was no garage there at all when he started work on. the build- 
ing. I think we can get testimony to corroborate ray statement. 

Q. He mentioned that there was a garage attached to that! wall and 
that it was torn down during the course of remodeling of your building. 
A. It was not. That garage was torn down in either 1961 or 1962. I 
can't recall exactly. 


Q. Was that before your -- A. Before. 

Q. Now, with reference to the glass Thinlite panels that were 
called for by the plans and specifications, did you have any discussion 
with Mr. Wade about the installation of the panels from the Hires Tur- 


ner Glass Company? A. The statement was that Hires Turner had 
goofed. 

Q. Who told you that? A. Mr. Wade. 

Q. Did he explain what he meant by “goofed"? A. ae didn't 
put the order in for the panels and the glass which join in with the 
panels, the glass windows which join in with the panels. 

Q. Did he give you any excuse as to why he did not install the 
glass that was called for by the plans and specifications ? [110] A. 
The order wasn't honored by Hires Turner. 

Q. Did he say why he couldn't install it? A. He couldn't get an 
order from Hires Turner. He couldn't get a delivery from Hires 
Turner. 


JA 68 


Q. Did he explain why he couldn't get a delivery from Hires Tur- 
ner? A. He said they defaulted on it. They simply had defaulted on 
it, that's the explanation I had. 

Q. Who had defaulted? A. Hires Turner on the glass and he said 
also that he was apprised that Mr. Good, the bondsman, was very sur- 
prised that he goofed on the order because of the business he had sent 
to Hires Turner. 

Q. As a result of that conversation, did you and Mr. Wade make 
any further agreement? A. I was quite upset by this thing now, that I 
had expected that these panels would have been in in November and there 
was always this coming of the panels ani these windows. Sol sent a 
telegram to Gimbel Glass Company, a subsidiary company for Libbey- 
Owens-Ford Glass Company, in Toledo, Ohio, asking them to expedite 
the order. Subsequently I received a telegram saying that they had 
received no order. 

So I further inquired by telegram of Hires Turner as to what the 
situation was. I wanted to know why, and in response to this telegram, 
I received a letter from them [111] explaining. 


-_x * 


[112]Q, Now, who decided to install this type of window in your build- 
ing? A. I decided that they would be installed. The building was built 
up around these particular panels from way back in 1958. 


xe * 


Q. Now, going back just a little further to November of 
1963, I think you told us the cold weather was approaching and these 
panels hadn't been installed; is that correct? A. No, they hadn't. I 
had expected they would be in before the onset of winter and it could 
have been done. 

Q. What happened when they did not arrive? [113] A. Well, 
when I became aware that the order had not been processed through 
Hires Turner and that there would be this delay, possibly into Febru- 
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ary for inclosure with these panels -- when I became aware of that, I 
became a little panicky. So I got in contact with Mr. Giles, the archi- 
tect of the building, and I told him what had happened and I told him that 
I knew of Pittsburgh Glass which he knew, of course, being an archi- 
tect and that I would seek a comparable substitute at Pittsburgh Glass 
for these panels, meaning that they would be of such a nature that the 
sun, the rays of the sun would be screened out. So that evening, I went 
to Pittsburgh Glass and told them what the story was. I wanted toknow 
what they had whereby a satisfactory substitute could be made and over 
there, I saw what I wanted as a substitute. My intentions were to re- 
lay this information to Mr. Wade. Before I could relay this informa- 
tion -- I might say also I saw another type of block, a cork Intaglio 
which I thought would be sufficient in some areas to substitute for this 
suncreening type of glass. | 

Before I got in contact with Mr. Wade, the next day there were de- 
livered a different type then I had in my mind that should be used, a 
Decora block, which incidentally is not ever to be used on a sun side 
because it will let in too much sun. | 

[114] Now, in order to expedite things, I decided that we could go 
along with this type of Decora block in trying to facilitate things be- 
cause it was required that it be closed in before winter but I had it in 
my mind that I would not under any circumstances allow these Decora 


blocks to go in on a sun Side, particularly in the pediatric section. So 
I balked on their use in the back and I was then informed that these 
blocks which had been delivered could not be returned. | 

Q. You were informed by whom? A. Mr. Wade, that they could 
not be returned. | 

Subsequently, I wrote a letter and this was directed to the bonds- 
man, Mr. Good. It was a six-page letter and I took this letter with my 
brother-in-law, Joseph Street, to his office in Bladensburg near Peace 
Cross at the Suburban Lumberteria, and in general I stated in this let- 


ter that I did not want the situation to be compounded -- 
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zee 


[117] Q. Did there come a time when you did arrange to have glass 
installed? A. Subsequently this sun-screen glass did come. 

Q. Who ordered it? A. Mr. Wade ordered it. 

Q. Did you agree to this glass being ordered? 


x * * 


Q. I show you what has been marked at pre-trial as De- 
fendants' Exhibit No. 1 and I will ask the clerk to mark it for identifi- 
cation as Defendants" Exhibit No. 7. 

THE DEPUTY CLERK: Defendants" No. 7 for identification. 

[118] (Letter was marked Defendants’ Exhibit No. 7 for identifi- 
cation.) 

(Document was shown to opposing counsel.) 

BY MR. FAUNTLEROY: 

Q. I show you what has been marked as Defendants’ Exhibit No. 7 
for identification and ask you if you can identify it? A. Yes, I can 
identify it. This is a copy of the letter I received from Hires Turner 
Glass Company. 

Q. And the date of that is when? A. March 2nd, 1964. 


=x * 


[120] MR. COOKE: I don't think the letter states that. The letter 
shows there was something further to be done. This letter merely 
shows that at the time they wrote this letter dated March 2 of 1954, the 
entire job had been completed. Mr. Wade's contract with the Hires 
Turner Glass Company was some time in September of 1963. 


=e * 


THE COURT: This is after the job was completed? 

MR. FAUNTLEROY - Yes, Your Honor, this is after the job. This 
is after the substitution had been made but this is the glass that Dr. 
walker originally wanted installed on his building. 

THE COURT: Subject to an order from some agent who [121 ]isn't 
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identified, saying that the funds were available. 


** * 


[122] Q. I show you what has been marked as "Plaintiff's Exhibit 
No. 4 which has been introduced into evidence. Other than Items 9 and 
14 that are listed on this exhibit, did you ever authorize the extras that 
were enumerated in this exhibit? A. (Perusing exhibit) Some of these 
were authorized under certain conditions. There was nothing authorized 
in writing. ah 

Q. Other than 9 and 14, will you tell us what if any were author- 
ized under certain conditions? [123] A. Now, other than 9 and 14 -- 
No. 1, completion bond to Suburban Lumber Company. If it conflicted 
with what was in the plans and specifications, there was no authoriza- 
tion. 

Q. Iam not talking about that now, Doctor. Did you authorize it? 
A. I wanted a completion bond. I will say yes, I authorized it. 


Q. Did you authorize any other items on that list with exception 
| 


of the completion bond and Items 9 and 14? A. I don't recall author- 
izing a lawyer's fee for a deed of trust. : 

Q. Just look down the list, Doctor, and tell us whether you au- 
thorized any other items on the list other than Itergs 1,9 and 14. A. 
I authorized No. 3, metal door bucks for all interior doors. But this 


was incident to using what we had there. There were some bucks there 
which weren't used. | 

THE COURT: But you did authorize Item 3? 

THE WITNESS: Yes, but we were supposed to be compensated for 
what was there. 

MR. COOK: What is that? 

MR. FAUNTLEROY: Item 3, metal door bucks for all interior 
doors. 
BY MR. FAUNTLEROY: | 

[124] Q. With reference to the bucks that were already there, 
was there to be a credit allowed for those? A. A credit was = be al- 
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lowed. I assumed that on the basis of the plans and specifications. 

Q. Did you ever discuss with Mr. Wade credit for that item? A. 
I did. 

Q. What was the result of this conversation? A. I assumed that 
he was going to give me credit for them. It never came about, I don't 
believe. 

Q. So in other words, you accept Item 3 on this list with some 
credit; is that correct? A. Yes, sir. 

Q. Now, do you see any other item on the claim for extras which 
you in effect authorized either wholly or partially? A. Now, this ply 
score to cover all floors, I had assumed — 

Q. What item is that now? A. No. 4. I had assumed that that was 
in the plans and specifications. 

THE COURT: The question is did you authorize it, not what you 
assumed. 

THE WITNESS: I'll say yes, I did. 


[125] THE COURT: You authorized it? 
THE WITNESS: Yes. 
“x * 

Q. Do you see any other items on the list that you authorized as a 
claim for extra payment other than the contract price? A. Just a mi- 
nute. (Perusing document.) I really don't know whether I authorizedthe 
ceiling translucent paneling in basement. 

Q. What item are you referring to? A. No.5. No. 6, extra wall — 


Q. Let's don’t go too fast. With reference to Item 5, you 
didn't know whether you authorized it? A. I do not recall. 

Q. Do you object paying for that as an extra item? [126] A. I 
won't object. 

Q. All right. Now, will you tell us whether there are any other 
items that you authorized as a claim for extra payment? A. Now, No. 
6, I don't know what this change refers to, change front room in dental 
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office, but extra wall not shown on plans, front room in basement made 
into two rooms, put in hallway in basement, put in hallway on first 
floor -- this was authorized incident to something which followed. 

Q. Is this an item which you authorized for extra payment? A. 
No, compensation. 

* * * 
[128] By MR. FAUNTLEROY: 

Q. When we left off, I think we had reached down to Item 5 on this 
list. I will ask you, Doctor, if there are any other items on this re- 
quest for extra payment that you see that you authorized the plaintiff to 
install for you? A. Yes. The extra wall not shown on plans, front 
room in basement made into two rooms — 

Q. No. Just tell us what items you authorized. A. No. 6 and No. 


THE COURT: You authorized 6 and 8? 


THE WITNESS: No. 6 except at the cost of the glass, the original 
price given by Hires Turner. 


* ok : 


BY MR. FAUNTLEROY: 


[130] @. Now, Doctor, please tell us only those items 5 from Item 
6 on down which you agreed to pay for the extra items. A. Well, No. 
8, intercom system. 

Q. Did you agree to pay for Item No. 8, the intercom System A. 
Yes, No. 8, intercom system. 

Q. Was that ever installed? A. No. 

Q. Has it been installed to date? A. No, no. 

Q. Now, are there any other items other than what you have told 
us about with exceptions of Items 9 and 14 that you authorized for 
extra payment? A. No. 


° 
ee 


Q. Now, did there come a time when you were asked to approve afina 
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draw for the payment to Mr. Wade, the plaintiff? [131] A. Yes. 

Q. Did you sign that final certificate for the authorization? A. 
No. 

Q. Why is it you didn't sign it? A. I didn't sign it for several 
reasons. I did not agree with the extras and at that time, there was 
some question as to the ceiling in the building being the approved type 
and also there had not been installed a hot water heater as specified in 
the specifications. There had been no plumbing inspection at that time, 
plumbing inspection. There had been no electrical inspection and there 
was no consideration in respect to deductions because of the non-in- 
stallation of the glass panels and the windows. 

Q. Now _- A. Also I had not gotten a gas meter connection, plus 
other things, other deficiencies that were pointed out by various in- 
dividuals. 


Q. Now, Doctor, you heard Mr. Wade testify yesterday that the 
reason he didn’t fur that wall in the basement on the left side of your 


building was because a garage was attached thereto while he was re- 
modeling your building. Was that true? A. No, that wasn't true. That 
garage was torn down [132] I believe in 1961, Tam not sure about that. 
That would have to come from the owner of the building next door. 

MR. FAUNTLEROY: You may inquire. 

Before counsel for the plaintiff cross-examines, I wonder at this 
time could I offer in evidence Defendants’ Exhibit No. 6 which is a de- 
scription of the Thinlite panels that were described to you. 


-_** 
MR. FAUNTLEROY: Very well, Your Honor. I will hold it until 
the architect takes the stand if that will be agreeable. 
CROSS EXAMINATION 
BY MR. COOKE: 
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[133] A. There is no bathroom on that floor. There is a toilet, 
two toilets, four toilets and one includes a shower. 

Q. Yes. Now, isn't it a fact that you were trying to save that lit- 
tle room, whatever you call it, a toilet? Isn't it true you asked the con- 
tractor to save that? A. That was never an issue. 

Q. Iam not asking you whether it was an issue; I am asking you — 
A. I never have asked him to save it at all because I never considered 
it to be in jeopardy. That was all figured out by the architect. 

Q. Now, your architect prepared the plans and specifications, did 
he not? A. Yes. | 


* *e 


[135] Q. Now, Doctor, isn't it true that you started taking tours through 
the building before the contractor had gotten half way through the work? 
A. Well, there were individuals who asked to see the progress of the 
work. I will admit that, yes, but it was done in such a manner as tonot 
interfere. 

Q. Isn't it a fact that the tile which you have testified to in the 
front of this building was walked upon with some of your tours before it 
was completely dried? A. At that time it was walked on by everybody, 
there were no barriers, including workmen, myself and other individ- 
uals. 


Q. Isn't it true that that caused this tile to slip, the condition that 
| 
it later finds itself in? A. I really don't know. 


xe 


[136] BY MR. COOKE: 

Q. Now, Doctor, was Mr. Giles your architect? Did you consider 
him your architect? A. He prepared the plans and specifications for 
the building. 

Q. Now, did you employ the services of Mr. Giles to supervise 
this work? A. It was understood that Mr. Archer, representative of 
the Industrial Bank, was in that capacity, that I was to pay him. I 
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could not afford two architects and as of this day, I have had no contact 
with Mr. Archer with respect to this job. I approved nothing. He hasn't 
even asked me for any payment. 

Q. Dr. Walker, you just testified that Mr. Archer was the archi- 
tect. Now, you accepted Mr. Archer as your architect, is that correct? 
A. The bank sent a letter to me stating that Mr. Archer would super- 
vise the job at my expense. 

Q. Did you object to that? A. I did not object. I sent a signed let- 
ter back to the bank and I made an assumption that it would be a satis- 
factory substitution for my architect. 

Q. You could have employed Mr. Giles to supervise this work had 
you not believed Mr. Archer was satisfactory, couldn't you? [137] A. 
I beg your pardon ? 

Q. Rather, you would have employed another architect had you not 
thought Mr. Archer was satisfactory, wouldn't you? A. No, if Mr. Ar- 
cher was satisfactory, there would be no reason to have another archi- 
tect. 

Q. Was he satisfactory to you? A. Well, no, he wasn't satisfac- 
tory to me. I did accept him on the basis of the bank's statement sent 
to me. 

Q. Do you doubt his ability, or did you? A. I doubted his ability. 

Q. But you made no effort to complain about this? A. No, in the 
beginning I told Mr. Doyle Mitchell that I would prefer not to have had 
Mr. Archer on the basis of previous experience. 

Q. But nevertheless you did not do anything about it? A. No, I 
did not do anything about it. I assumed that he would carry it through 
to protect the bank. 

Q. Were there times when Mr. Giles did come to the job while it 
was in progress? A. No, I kept in contact with Mr. Giles by phone in 
respect to anything which I felt was out of order, and that was on sev- 
eral occasions. I will enumerate them if you wish. 

Q. Now, with reference to the glass which you have testified to — 


[138] A. Which glass? 5 

Q. The substitute, I believe, you ordered from Pittsburgh. A 
Pittsburgh order was obtained, is that correct? A. j did not put in any 
formal order to Pittsburgh Glass. I made a selectioh on the basis of 
their brochure which I intended to communicate to . Wade. The fol- 
lowing day, before I could do that as to my selection, a type of block 
had already been delivered. It was unacceptable to me but which Icon- 
ceded that we would use anyway to conserve time, but which I would not 
use in the entirety of the building because of the sun-exposed side, the 
pediatric section. I did not want to use that Decora block at all because 
that would interfere with the air conditioning, year-round air condition- 
ing. : 

Q. Now, Doctor, isn't it true that one substitute’ was supplied which 
you did not like and that was later changed for a glass which you picked? 
A. I was informed that the Decora block could not be returned. I took 
exception to that and I communicated with the bondsman in respect to 
that. 
Q. When you say you took exception to that, what o you mean? 

A. I felt there was a satisfactory substitute to go in the back part of 
the building which could be gotten — [139] in fact, I knew there was a 
satisfactory substitute which could be gotten from the Pittsburgh Glass. 

Q. Dr. Walker, let me get this clear. Your testimony is that orig- 
inally you wanted Hires Turner glass, is that correct? A. That is 
right, that was in the plans and the specifications. I designed the build- 
ing so that it would accept Hires Turner's glass and I expected it to be 
secured by contract in time to be placed. There were no exceptions. 

Q. Once it was ascertained that Hires Turner's glass was not 
available for whatever reason it might have been, was there only one 
other order placed for glass after that or were there more than one 
order placed? A. I personally have placed no order. I made a speci- 
fication as to what was to go in the building. Now, there was one de- 
parture from the sun- screening glass and that was in respect to the 
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front of the building for which I selected this Intaglio block to go in in 
these openings and I selected these because I felt they were adequate 
in giving sufficient screening out of the heat rays of the sun. 

Q. Doctor, Iam satisfied that you have your reasons for what you 
stated you preferred, but Iam asking about the sequence of the orders 
for glass. How many different orders were placed for glass? [140] A. 
How many different orders? I don't know. 

Q. Did you finally accept and approve and install the glass which 
was purchased after it was determined that Hires Turner Company 
would not supply you with the glass? Did you accept the next glass 
that was obtained? A. I was led to believe that Hires Turner would 
not supply the glass. 

Q. Well, where did you get the glass that was finally installed, 
Doctor? A. The final glass came from Pittsburgh Glass people on 
New York Avenue. I went over there to look for a satisfactory substi- 
tute when it came to my realization that what was in the plans and 
specifications could not be put in before my first payment was due. 

Q. Did you select this glass from Pittsburgh Glass yourself. A. 
I went over to Pittsburgh Glass — 

Q. Just answer, did you select? A. The glass which came, I did 
not. The glass which came originally, I did not select. It came. I did 
not select it. 

Q. Was that glass installed? A. Some of it was installed. 

Q. What happened to the rest of the glass? 


xe * 


[141] Q. Doctor, you specified and requested that thecontractor use 
Hires Turner glass, did you not? A. That was in thespecifications and 
there was no alteration of that specification at all by me. I expected it. 

Q. Now, had not you requested that it would have been upon the 
contractors to supply suitable glass from whatever company he chose, 
would it not? 
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Q. Mr. Wade reserved the right to order his materials from whom- 


ever he chose unless you requested otherwise, did he not? 
** * Ai 

[142] Q. But you required it, did you not, Doctor? You required 
that he use Hires Turner glass, did you not? A. Precisely. | 

Q. Right. Now, the fact that the glass was held up was because of 
Mr. Wade trying to comply with your demands, was it not? : 

* * x \ 

Q. Doctor, I didn't say that you held them up. I asked whether the 
fact that Mr. Wade was trying to comply with your demands was respon- 
sible for the glass work being held up, was it not? [143] A. What de- 
mands ? 


Q. You requested a special type of glass which only Hires Turner 
sold, did you not? A. Mr. Wade had the plans and specifications and I 
think he was governed by those plans and specifications. He was sim- 
ply to follow them up, that's all, the best way he saw fit. | 

Q. Those specifications expressed your demands, did they not? 


A. Yes, they were written out. ! 

Q. I beg your pardon? A. They were written out in the plane and 
specifications. 

Q. Who wrote them? A. The architect. 

Q. And he wrote them at your request, did he not? A. Sure. 

Q. Then it was an expression of your demands. A. There were 
other things I demanded about the building, sure. That is my ‘preroga- 
tive. | 

Q. Now, wasn't there some prolonged discussion with reference to 
this glass between you and Mr. Wade as Hires Turner glass? A. There 
was discussion about it and Mr. Foley of [144] Hires oer came over 
to expedite things, to get things going. 

Q. Didn't Mr. Wade advise you that he had placed your order with 
Hires Turner the month of September 1963? A. I don't recall that but 
Lassume that he did since it would take some time to have these panels 
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fabricated and the windows. I would assume that was done. 

Q. Didn't Mr. Wade tell you that? A. I don't recall. 

Q. Isn't it further true that when Mr. Wade contacted the company 
that it was learned that they did not have your order and it would take 
six or eight more weeks before it could be supplied? A. I had commu- 
nicated with a company in Toledo, Ohio. 

THE COURT: Answer the question. 

THE WITNESS: Yes, it would have taken six or eight weeks. 

BY MR. COOKE: 

Q. Now, isn't it also true that you were anxious to have the 
glass sooner and, therefore, you did not desire to wait? A. Well, I un- 
derstood I couldn't get it and there wasn't anything to do but look for a 
substitute. 

Q. But you understood that the contractor had placed this order, did 
you not? [145] A. I assumed that he had, I mean he is the contractor. 
I suppose the subcontractor follows the rules. I assumed that. 


Q. Now, Doctor, there were three installments paid to the contrac- 
tor according to the progress of the work, was there not? A. I made 
that assumption. I had authorized no payments. 

Q. I beg your pardon? A. I had authorized no payments. 

Q. You had or had not? A. I had not. 

Q. Well, according to the arrangements that you had with the bank 
and the architect, it was not necessary for you to authorize payment. 
A. Well, I assumed that I had to authorize, I had to sign, my wife and 
myself. I made that assumption. 

Q. Well, you were aware of the agreement which you had signed, 
which is in evidence as Plaintiff's Exhibit No. 7, authorizing Mr. Ar- 
cher to make these inspections, weren't you? A. Yes, and I was to 
pay him. 

Q. Iam not asking about the pay, but Iam saying you authorized 
Mr. Archer in this writing to do that job. A. To make the inspections. 
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[146] Q. You authorized each item on here, did you not, when you 

signed it? A. Let me read that again, please. 

(Plaintiff's Exhibit No. 7 handed to the witness.) 

MR. FAUNTLEROY: Your Honor, I think the document speaks 
for itself. If that is what it says, I think that is it. 

THE COURT: He wants to add something to it. Let's see what 
it is. 

(Short pause in proceedings.) 

THE WITNESS: I agreed to this, each draw to be approved by 
Mr. R. C. Archer, architect, incident to the work being up to standard 
as per contract specifications. | 

BY MR. COOKE: 

Q. Therefore, Doctor, you had yielded that right to someone else 
to authorize these installment payments, had you not? A. There was 
an authorization. 4 | 

Q. Right — A. Incident to every other thing ring followed up in 
respect to the plans and specifications of the contrdct. 

Q. Well, you gave Mr. Archer, the architect, t right in this 
same document, did you not? A. I assumed he woyld live up to his ob- 
ligations. 

(147] Q. Yes. Now, at any time did you ever ise any, objection 
to Mr. Archer's performance prior to the demand for the final draw? 
A. No, I had made no objection. I assumed that he was following 
through properly. 

Q. Then you felt that the work had been done? A. I assumed he 
was in contact with the work and knew what was going on, and was look- 
ing after the interest of the bank in respect to the work being done up 
to the moneys involved. 

THE COURT: Doctor, will you try to limit your answers to 
the questions. 
BY MR. COOKE: : 
Q. Now, Doctor, you maintained your office on these premises dur- 
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ing the entire time of these renovations, did you not? A. I maintained 
my work, yes. 

Q. So you were present on all occasions, weren't you? A. I was 
there most of the time. I was quite busy trying to make ends meet. 

Q. Now, if the matters in items which you have testified to today 
which you call deficiencies existed, if they exist now, they existed be- 
fore, did they not? A. Well, yes. 

[148] Q. But you raised no objection before, did you? A. Well, in 
the plans and specifications, it was brought out there would be proper 
deductions in respect to deficiencies and failure of workmanship. 

Q. Well, Doctor, you have testified from your personal observa- 
tion as to a list of approximately 40 or 50 items which you observed 
personally, which you consider deficiencies in this building. Now, are 
you telling this Court that all of these deficiencies only showed up after 
the demand was made for the final draw? A. I wouldn't say that. 

Q. Do you say that they existed before? A. If there were deficien- 
cies, they were deficiencies all along. I concede that. 

Q. Iam not using your term "deficiencies" without some qualifica- 
tion; Iam saying alleged deficiencies. Are you saying that they did ex- 
ist before then, before this demand for the final draw? A. Sure. 

Q. And you raised no objection? A. I spoke of these things to 
some of my friends about the work. 

Q. But you never notified the bank or your architect to refuse to 
pay any more money, did you? Did you try to stop any payments prior 
to this last draw? [149] A. I made no stopping of any payments. Offi- 
cially, by document, I never even approved of any payments, to tell you 
the truth. 

Q. I think you have testified that that responsibility you had signed 
away to someone else, so there was no need for you to approve it. A. I 
mean I assumed that there was some document I would have to sign when 
they released money. I made that assumption. 

Q. Now, Doctor, at the time that this final installment was de- 
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manded, when a request was made for this final installment, how much 
money did you have on your account earmarked for this job? A. Idon't 
recall. 

MR. FAUNTLEROY: I object. 

BY MR. COOKE: 

Q. Doctor, how much money did you borrow for this work? A. 
Well, I borrowed $50,000. Mr. Wade gave me a figure of $49,995 which 
really did not cover the whole thing. 

Q. How much money did you borrow? A. $50,000. . 

Q. Fifty thousand? A. Yes. “ 

Q. Now, Mr. Wade's contract utilized that entire [150] amount ex- 
cept for $5, is that correct? A. It was utilized, yes. | 

Q. Now, Doctor, was there any encumbrance on this property at 
the time? A. There was a balance of approximately $2,700 and that 


was discussed with Mr. Wade. 
Q. When you say "that was discussed," what do you mean? A. 


Yes. He knew of this. He knew that the payments equaled $6,000 and 
the indication was we could get together on that later on. There were 
no official papers drawn up at all. I was very happy to have gotten this 
issuance from Mr. Wade. ; 

Q. But that understanding was provided — A. Provided what? 

Q. I thought you were going to say something. Provided’ you paid 
Mr. Wade without any misunderstanding, wasn't it? A. Yes, and there 
was no question in my mind but that would be paid. That was contingent 
upon the work being done as it was supposed to be done, according to 
the plans and specifications without any degradation of the building. My 
idea was to improve it as it went along and if there was any more mon- 
ey to be borrowed — 

THE COURT: Doctor, will you please confine your answers to 
the questions. When they can be answered yes or [151] no, just say yes 
or no. When they call for a simple statement, let's have a simple state- 
ment. 


BY MR. COOKE: 


[151] Q. Now, Doctor, did not Mr. Wade submit to you a request 
for payment dated February 17, 1964? A. He submitted to me his re- 
quest for payment. 

Q. I show you Plaintiff's Exhibit No. 9 and ask you if that is your 
signature? A. Yes, this is a statement here, his request for payment. 
I didn't consider that an authorization. 

THE CQURT: The answer is yes? 

THE WITNESS: Yes. 

BY MR. COOKE: 

Q. You did not consider it an authorization but what did you con- 
sider it? A. That he could make a request for payment. He said it 
was a request. 

Q. Why did you think you were signing your name, Doctor? A. 
Well, there had been a lot of harassment at this time — 

Q. Are you saying you were threatened? A. By Mr. Wade, there 
was a lot of harassment. He wanted to fight me. In the building, there 
was a great deal [152] of disturbance among the men who were working. 
They weren't happy. They said they weren't paid. I was somewhat un- 
der duress and I signed that piece of paper but I didn't consider it an 
authorization. 

Q. You are saying that you signed this under duress? A. I said 
there was quite a bit of disturbance in the building. 

Q. You are testifying that you signed this under duress? A. Yes, 
in respect to the general atmosphere of the building. 

THE COURT: What is that exhibit? What exhibit number is 
that? 

MR. COOKE: This is Plaintiff's Exhibit No. 9, Your Honor. 

BY MR. COOKE: 

Q. Who was forcing you to sign this? A. Well, no one forced me 
to sign it but it was simply the state of mind I was in at the time. 


JA 85 
| 

Q. Was Mr. Wade responsible for your frameof mind at that time? 
A. The general atmosphere in the building. There was quite a bit of 
commotion, individuals, workmen around drinking and there was scuf- 
fling here and there, and so forth. [153] A lot of complaints. about not 
being paid by Mr. Wade and other complaints. 

Q. Now, Doctor, you have apparently had the normal formal train- 
ing because you are an M.D. A. Yes. Iam human too. | 

Q. You are probably rated of the higher intellectual group. And 
you mean to tell me and to tell this Court that you signed this paper 
with your name under duress, which is Plaintiff's Exhibit 9?) Isn't ita 
fact that you intended for this signature to be an approval of the final 
draw? A. No. I expected to put my signature on some final document. 

Q. I beg your pardon? A. I expected to put my signature on some 
final document issued by the bank. I was approached in respect to that 
by Mr. Archer and Mr. Wade prior to that, which I didn't follow through 

Q. Now, Doctor, what is your annual income? A. Well, that varies. 
I mean, while this work was going on — 

Q. No. You are not being responsive. I am asking what is your av- 
erage annual income? 

MR. FAUNTLEROY: Just a moment before you answer that 
question, Dr. Walker. 

[154] I don't think that question is material to the issues in this 
case, Your Honor. 

MR. COOKE: I think it is, Your Honor. I think there is an al- 
legation that the defendant was caused to lose money because of this 
work and I believe he testified on direct examination — 

MR. FAUNTLEROY: May I finish my statement, Your Honor? 
I was getting ready to say that because of the record, we have withdrawn 
any request for the loss of earnings of Dr. Walker during this period of 
time, which I think would obviate the necessity fof going into his income. 

THE COURT: There has been a formal yithdrawal of that alle- 
gation? 
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MR. FAUNTLEROY: Yes, Your Honor. 

MR. COOKE: Your Honor, I beg the Court's pardon for indul- 
ging into that. If that is true, I have no knowledge whatsoever of that. 

THE COURT: All we have is the attorney's statement. If your 
complaint is right, it is within the bounds of the written complaint. 

Are you withdrawing any claims for loss of earnings? 

THE WITNESS: Yes. 

THE COURT: That is with your attorney's consent? 

MR. FAUNTLEROY: Yes, Your Honor. 

[155] THE COURT: We will consider the claim of earnings 
withdrawn and proceed with the rest of the case. 

MR. COOKE: Thank you, Your Honor. 

BY MR. COOKE: 

Q. Now, Doctor, the floor in the basement of the building that you 
have alleged was uneven was completed as it now stands prior to the 
time that Mr. Wade drew his third installment, was it not? A. I don't 
know. I really don’t know. I believe so. I can't pinpoint that. 

THE COURT: Excuse me. Just for the record, let it be indi- 
cated that paragraph 3 of the counterclaim of the defendants has been 
withdrawn. 

MR. COOKE: Would the Court indulge counsel, please? 

(Short pause in proceedings.) 

THE COURT: Mr. Fauntleroy, in connection with the with- 
drawal of this counterclaim, I need some clarification. Judge Curran 
signed an order on February 16, 1965, raising the total amount of the 
claim to $21,253.06. 

MR. FAUNTLEROY: Yes. 

THE COURT: Within that amount, how much is represented 
by the withdrawal of the claim for loss of earnings? 

MR. FAUNTLEROY: None, Your Honor. That was my over- 
sight. When I asked for the ad damnum clause to be [156] increased, it 
was only increased to cover the actual amount of the cost for correcting 


JA 87 


the deficiencies. I overlooked including it in that amount. 
THE COURT: This $21,253.06 is alleged cost of remedying the 
deficiencies ? 
MR. FAUNTLEROY: That is correct, Your Honor. 
THE COURT: That has nothing to do with his loss of earnings? 
MR. FAUNTLEROY: That is correct, yes: 
BY MR. COOKE: 

Q. Now, Doctor, when did you complete the financing for this loan 
of $50,000? A. I don't recall the exact date but I think it was in April 
of 1963. I think it was approved in April of 1963 — Iam not gure. 

Q. Doctor, I will show you Plaintiff's Exhibit No. 8, which is in 
evidence, which is a deed of trust, and I ask you is that your signature? 
A. Yes. 

Q. What date appears on that? A. This is the 28th day of October. 

Q. What year? A. 1963. I had in mind the bank's approval of the 
loan. Iam not well versed in the technicalities of these things. 


* * * 


[157] REDIRECT EXAMINATION 
BY MR. FAUNTLEROY: 


x * * 

Q. Now, you also on cross-examination mentioned that you were 
led to believe that the glass could not be secured from Hires Turner 
but you did not tell us who led you to believe that. Could you: clarify 
that for us? [158] A. Mr. Wade stated that Hires Turner had goofed, 
that is all, and had not followed through on the order 'to be fabricated. 

Q. Did there come a time when you learned that an order had not 
been placed for this glass? A. Yes. 

Q. When? A. I can't specify the exact time but I did send a tele- 
gram. 

MR. COOKE: I object. I don't feel that this is proper redirect 
examination, Your Honor. I don't think this is a matter which counsel 
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has not raised on his direct and I don't think any question has been 
raised relative to that on cross-examination. 

THE COURT: I think you did go into it on cross-examination. 

MR. COOKE: I believe though, Your Honor, counsel has asked that 
question on direct examination. 

THE COURT: I will allow it. Go ahead. 


** * 
BY MR. FAUNTELROY: 
. “_* * 
[159] A. Yes, I did. I received a letter. 
Q. I show you what has been marked as Defendants' Exhibit No. 
7 for identification and ask you to identify that. A. This is the letter 
which I received from Hires Turner Glass Company signed by Mr. 
Jarvis, the manager. This is in response to my telegram. 
Q. As a result of this letter -- I will strike that question. 


MR. FAUNTLEROY: I think at this time, Your Honor, that it would 


be appropriate for us to introduce into evidence Defendants’ Exhibit No. 
7. I think this document has been identified at pre-trial. It has further 
been stated -- Dr. Walker has stated that he was told by Mr. Wade 
that the glass could not be secured from Hires Turner when in fact 
this letter, this document shows that it was actually never ordered 
through Hires Turner Glass Company. So on the basis of that, Your 
Honor, I would offer this in evidence. It has been stipulated at pre- 
trial that this can be admitted into evidence, of course, subject to ma- 
teriality and relevancy, and I think it is proper at this time to offer it 
in evidence. 

THE COURT: Do you want to state your objection? 

MR. COOKE: Yes, Your Honor. In addition to the fact that Your 
Honor has ruled on this prior to lunch that it would not be admitted, I 
still maintain that it is not relevant. * * * 


“* * 
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THE COURT: I do not think it carries much weight but I will ad- 
mit it in evidence. 

THE DEPUTY CLERK: Defendants’ No. 7 marked into evidence. 

(Defendants' Exhibit No. 7 for identification was received in evi- 


dence.) 
* * 


[161] RECROSS- EXAMINATION 


BY MR. COOKE: 
Q. Dr. Walker, isn't it true that you merely raised these objections 
as to the contractor's work at this late period because you realize you 
do not have enough finance on hand to pay the bill? | 
THE COURT: You can answer that yes or no. 
THE WITNESS: Well, specify the bills. 3 
BY MR. COOKE: | 
Q. I say to pay the balance of the contract price. I referred to it 
as to pay the bill. A. The balance of the contract price as alleged? 


Q. Right. A. I don't have that much on hand. 

Q. I don't mean personally, I mean of the money you borrowed. It 
is still short by far of a sufficient balance to pay and satisfy what is due 
on the contract, isn't that right? A. Well, as alleged, I will say yes, 


but I have access to my — | 
MR. COOKE: I have no further questions. That is all. 


FURTHER REDIRECT EXAMINATION 


BY MR. FAUNTLEROY: | 
Q. Are you speaking, Doctor, of the alleged claim of [162] the 
$12,000 final draw plus the $5,000 for the extra work? A. Yes. I don't 
have that on hand. 
MR. FAUNTLEROY: Very well. 


FURTHER RECROSS- Exe 
BY MR. COOKE: a 
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Q. As a matter of fact, Doctor, you don't have enough there to pay 
the $12,000, do you? A. In the bank, $12,000 in the bank? 

Q. That is correct. A. No, Ihaven't. As I said, I have obtained 
other loans or my intentions were to get other loans so we can pay it 
off. That is no problem. 

MR. COOKE: That is all. Thank you. 

THE COURT: The Court will take a five-minute recess. 

(Whereupon at 2:47 p.m., a recess was taken.) 
(The witness Claude G. Walker resumed the stand, and the fol- 
lowing proceedings were had:) 

THE COURT: Haven't you finished with this witness? 

MR. FAUNTLEROY: The question was raised and I think it should 
be cleared up, Your Honor, unless the Court is satisfied. 

THE COURT: This is getting to be an endless procedure. Goahead. 
Ask your question. 


xx * 


[164] EMMETT C. WADE 


x“*x* * 


DIRECT EXAMINATION 

BY MR. FAUNTLEROY: 

Q. I show you, Mr. Wade, what has been marked Plaintiff's Ex- 
hibit No. 3, which contains a standard form of agreement between con- 
tractor and owner and the general conditions of contract for the con- 
struction of the building. I will ask you who prepared that? [165] A. 
I prepared that, sir. 


-_* * 


LEWIS W. GILES 
=—* * 
DIRECT EXAMINATION 
BY MR. FAUNTLEROY: 
Q. State: your full name, sir. A. Lewis W. Giles. 
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Q. And what is your occupation, Mr. Giles? A. I am anarchitect. 

Q. And your offices are where? A. 4645 Deane Avenue, North- 
east. 

Q. Now, directing your attention to what has been identified 
Plaintiff's Exhibit No. 2, which contains specifications for a job at 
3103 Georgia Avenue, with attached plans, and I will ask you if you 
prepared these? A. (Perusing document) Yes, I prepared these. 

[166] Now, I will ask you, Mr. Giles, did there come a time when 
you were called upon to make an inspection of this building? A. That 
is right. 

Q. Now,first of all, you were hired by whom to draw these plans 
and specifications? A. Dr. Walker. 

Q. And there came a time when he asked you to inspect the build- 
ing, is that correct? A. That is right. 

Q. Will you tell us approximately when that was? A. In March of 
1964. 


Q. Will you tell us what you found, sir, upon your inspection? A. 
Well, this is the list, the letter that I wrote to Dr. Walker at the time: 
‘Dear Dr. Walker" -- 


Q. Instead of reading that, will you just tell us what you found, 
Mr. Giles? A. Sill under the front entrance door not properly in- 
stalled. 

Tile work in stair hall not complete. 

Excessive undercut to door entering waiting room. 

Hole in wall under service equipment in basement hall. 

No enclosure for service equipment in basement hall. 

[167] Rear door to basement waiting room does not open fully. 

Doors in lavatories improperly installed resulting in switches and 
lights back of doors. 

Weather-exposed wall not furred before plastering. 

Leak in old roof not repaired. 

Steel beams and lintels not painted. 
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Q. Where are these steel beams you are referring to? A. They 
are in the rear in the addition to the building. 

Utility sink out of order. Tile missing around light switches. 

THE COURT: What was missing? 

THE WITNESS: Tile was missing. 

Hand driers not installed. 

Now, there were other deficiencies that were listed on another 
sheet. 

BY MR. FAUNTLEROY: 

Q. Well, will you tell us all the deficiencies that you found as of 
the date you inspected the building? A. Yes. Some of these on here 
are repetitious of what we have here, sir. 

Window caulking adjustment incomplete. 

Q. What do you mean by that, Mr. Giles? A. The material that 
is put around the window to keep the weather out from around the frame. 

[168] Q. Do you remember which windows they were? A. They 
were in the rear of the new addition of the building. 

The floor in the rear was not level in the basement. 

Q. Now, will you explain that a little more fully, please? A. 
Well, the floor slanted from the north wall over south to the south wall 
in one room there, the north room of the basement. 

Q. Can you think of any reason why that floor would not be level? 
A. No. 


Q. Allright. You may continue. A. I beg your pardon? 

Q. You may continue. A. Well, I think that was all. This other is 
repetitious of what I had in here. 

Q. Now, I show you what has been marked as Plaintiff's Exhibit 
No. 4 and ask you to look at Item No. 1. That isa claim for extra serv- 
ices or work performed by the plaintiff. Now, would you consider, sir, 
whether or not that — 

MR. COOKE: I object, Your Honor. I don't think that counsel has 
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qualified the witness as an expert witness. I don't think he is eiitiod 
to give an opinion or a conclusion. 

[169] MR. FAUNTLEROY: I didn't think that was an issue , but I 
will qualify him if you care. 

THE COURT: Go ahead and qualify him. 

BY MR. FAUNTLEROY: 

Q. Mr. Giles, what is your occupation? A. Iam an arcisiece: 

Q. How long have you been an architect? A. About 40 years. 

Q. Are you registered in the District of Columbia? A. Yes, uh- 
huh. : 

Q. What schools did you go to, sir? A. I went to the University of . 
Dlinois. 


Q. Did you graduate? A. No, I went 2-1/2 years and then went in 
the Army. 

Q. You have been a registered architect for how long? A. Since 
1944 when they started registering architects in the District ot Colum- 


bia. 

Q. Before that in the District of Columbia, they didn't register ar- 
chitects? A. No. 

Q. So since the registration in the District of Columbia, you have 
been registered? A. That is correct. 

Q. Have you been actively engaged in the practice since that time? 
[170] A. Yes. 

Q. Have you performed work on buildings similar to the one in 
question? A. Yes. 

MR. FAUNTLEROY: I submit he is an expert, Your Honor. 

THE COURT: I will accept his qualifications. 

BY MR. FAUNTLEROY: 

Q. Now, with reference to Item No. 1, would you consider that a 
proper charge for extra payment ? 

MR. COOKE: Your Honor, I object to that question. I think the de- 
fendant himself has stated that he authorized it. 
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THE COURT: I believe that is true, Mr. Fauntleroy. He said he 
authorized it.. He wanted the protection of a bond. 

MR. FAUNTLEROY: Yes. 

THE COURT: You are going to gild the lily and ask how it was a 
proper charge? 

MR. FAUNTLEROY: I will withdraw that question, Your Honor. 

Q. Directing your attention to Item No. 7 of the general 
conditions of the specifications, Mr. Giles. The last sentence, the last 
phrase behind the comma on the fourth [171] line says, "and shall fur- 
nish a satisfactory performance bond guaranteeing completion of the 
work." 

Would you tell us whether or not this was to be included in the con- 
tract price? A. Yes. The contract says the contractor shall furnish 
satisfactory performance bond guaranteeing completion of the work. 

Q. Do you know whether or not the plaintiff furnished this per- 
formance bond? A. No, I do not. 

ed 

[172] Q. We are talking now, Mr. Giles, about Item 4. A. Yes. 
The specifications provided in 50(d) on page 6, ‘Furnish and lay all 
asbestos tile flooring, including masonite underlayment on wood floors.” 

Q. And would you consider that a proper claim for extra charge? 
A. No. 

Q. Now with reference to Item No. 10 which reads, "Cost of hard- 
ware over the $200 allowance.” Would you tell me whether or not that 
is correct, according to the specifications? A. No. The specifica- 
tions in Paragraph 23(b) provided that the contractor shall furnish and 
install all finishing hardware, allowing $300 for same to be selected 
by the owner. 

Q. So where the figure says cost of hardware over $200, it should 
be over $300; is that correct? A. Yes. 

Q. Now, since you made that inspection in March of 1964, have 
you had occasion or occasions to inspect the building subsequent to 
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f 
that time? A. Well, I was up there yesterday but I was called’ on such 
short notice that I was not able to make a thorough ingpection. ; I was 
up there about a half an hour. 3 
Q. Do you know whether or not any of the deficiencies [173] that 
_ou have related to us have been corrected since your original inspec- 


tion in March of 1964? A. I do not believe so. 
x** * 


CROSS- EXAMINATION 
BY MR. COOKE: 


** x 
[175] THE COURT: He testified from memory ¢ eoretically. He 
didn't put a document in evidence. 


* * * 


176 ; 
= al Now, are you familiar with any converfation between Dr. 
Walker and Mr. Wade or yourself pertaining to saving a bathroom? 
A. Saving a bathroom. | 

Q. Yes, saving a bathroom on the basement level of the building. 
[177] A. I don't remember. 

Q. Do you recall any discussion as to how the fgoor would have to 
be arranged in order to accommodate the front line with the back line? 


A. Iremember we had to raise the bathroom floor n order to get into 


the sewer, yes a 
Q. Isee. Now, this was agreed upon by all at that time, was it 


not? A. Yes. 
THE COURT: When you say “by all," whom dopyou mean? 
BY MR. COOKE: 
Q. I mean you as the architect and Dr. Walkeréas owner and Mr. 


Wade as the contractor. A. Yes. 
xe * 


JA 96 


[180] ORAL RULING OF THE COURT 

THE COURT: It appears to the Court that the plaintiff has estab- 
lished the necessary grounds for the attachment of a lien, that the bur- 
den was then shifted to the defendant to go forward and carry the bur- 
den as to why the lien should not attach. 

The Court cannot find where the defendant has established or car- 
ried the burden of proof to prevail on its counterclaim. It has estab- 
lished no measure of damages as to what it would take to go forward 
and complete the job. 

Under all the circumstances, the Court will direct a judgment for 
the plaintiff and request the plaintiff's attorney to submit appropriate 
findings of fact and conclusions of law. 


*** * 

MR. FAUNTLEROY: Could I be heard, Your Honor, [181] before 
Your Honor rules? I didn’t know Your Honor was going to rule. I 
thought we would have a chance to comment. 

THE COURT: Do you want to comment? 

MR. FAUNTLEROY: Yes, if Your Honor pleases. 

THE COURT: Go ahead. 


-_—* * 


[195] SUPPLEMENTAL ORAL RULING OF THE COURT 


THE COURT: Let me amplify my prior ruling. Not expecting to 
have to rule so quickly, I spoke too quickly. 

As to the basic claim for the $12,000 final draw, I do not think 
there is any question on the evidence -- Mr. Archer approved for the 
bank and the’ doctor himself signed the acquiescence to the last draw 
-- that the work was substantially completed and that draw was due. 

The defense has produced no evidence of any weight that would in- 
dicate the damage to the building, the amount of the damage or what it 
would cost to remedy any of these alleged defects. There is nothing 
for the Court to rule on. Even if defects existed, I haven't the vaguest 
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idea as to [196] what it would cost to remedy it. I do not feel that I 
can just take a figure out of thin air and say it is going to cost $5,000 
to fix up the tile floor or repair the defects in the tile floor, if the de- 
fects did exist. 

We have had two architects on the stand. The burden of fe evi- 
dence is that the work was performed. The price was agreed to be 
paid by the agent of the doctor. So as far as the basic claim for the 
$12,000 draw is concerned, my judgment stands. | 

As to the extras, the doctor himself has testified that he author- 
ized the placement of the completion bond for his own protection, and 
he made no claim for that or did not care to defend against this claim 
made by the plaintiff. 

The only place that I can see any conflict in the eridencer is in con- 
nection with the intercom system. The only evidence concerning that 
is it does not exist. I will allow a credit to the defendant for that item. 

There is also testimony by Mr. Giles that the cost of the hard- 


ware -- and this is substantiated by the contract -- the cost allowed 
for hardware was $300.00. That would call for $100.00 sce on 
that item. 


Other than that, the Court feels that the plaintiff has sustained the 
burden of proof as to those matters as to [197] which he is required to 
sustain the burden of proof and that the defendant has failed to sustain 
the burden of proof as to those matters as to whichhe is required to 
sustain the burden of proof. 


The Court's judgment, with those modificationg, stands. 
*** * 
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[PLAINTIFF'S EXHIBIT 2] 
[Filed SEP 22 1965] 


SPECIFICATIONS 


These Specifications - together with the accompanying Drawings - de- 
scribe the materials to be furnished and the labor to be used in the com- 
pletion of ALTERATIONS AND REPAIRS to the two-story medical build- 
ing located on lot 10 square 3047 and known as 3103 Georgia Ave., NW., 
Washington, D.C. 

Before submitting a proposal, bidders shall visit the site of the proposed 
work and fully inform themselves of the existing conditions and limita- 
tions, and shall include in their proposals a sum to cover the cost of all 
work included in the Drawings and Specifications. 

The Owner reserves the right to reject the lowest and all other propos- 
als. 


DR. CLAUDE G. WALKER LEWIS W. GILES 


Owner Architect 
Jamiary 19, 1963 


GENERAL CONDITIONS 


1 The Drawings and Specifications are complementary, and what is 
shown on one shall be as binding as if called for by both. The in- 
tention of the Drawings and Specifications is to include all materi- 
als and labor reasonably necessary for the completion of the work. 
Sound old materials wrecked from the building may be re-used in 
the new work, all salvaged materials and equipment to become the 
property of the Contractor. All other materials shall be new, and 
both materials and workmanship shall be of good quality. 

Unless otherwise specified, the Contractor shall provide and pay 
for all materials, labor, tools, and construction equipment required 
in the execution of the work. 
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The Owner without invalidating the Contract, may order changes by 
altering, adding to, or deducting from the worky the contract sum 
being adjusted accordingly. The Contractor s make no change 
in the work, however, unless in pursuance of a‘written order from 
the Owner. ; 

The Contractor shall promptly replace all materials and re-exe- 
cute all work failing to meet the requirements of the Drawings and 
Specifications, and he shall remedy all defects due to faulty mate- 
rials or workmanship that shall appear within one year from the 
time of acceptance of the work. 

The Owner, thru the Architect, will secure the building permit. The 
Contractor shall obtain and pay for any other pg» permits, give 
all notices, and comply with all rules and reguiations ane on the 
conduct of the work as drawn and specified. . 

The Owner will carry fire insurance on the building. The Contrac- 
tor shall maintain such insurance as will protect himself and the 
Owner from claims for personal injury, including death, that may 
arise directly or indirectly from operations under this Contract, 
and shall furnish a satisfactory performance ond seargniecne 
completion of the work. 

The Contractor shall protect the Owner's property and adjacent 
property from damages that may arise from operations under this 
Contract, and he shall restore all such property damaged by him 

to as good condition as it was immediately prior to his operations. 
Before the final payment becomes due, the Contractor shall deliver 
to the Owner a complete release of liens, showing that — materials 
and labor used on the work have been paid for. 

At the completion of the work, the Contractor shall remove all sur- 
plus materials and all his tools and equipment from and about the 
building, and shall leave the work broom clean. 


[page 1] 
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and it the inspection is by another authority than 
the Architect. of the date fixed tor such inspection, re- 
quired certificates of inspection being secured by the 
Contractor. Observations by the Architect shall be 
prompuy made, and where practicable at the source of 
supply. If-any work should be covered up without ap- 
proval or consent of the Architect. it must, if required 
tw the Architect. be uncovered for examination at the 
Contractor's exrense. 

Re-cramination of questionad work may be ordered 
ty the Architect and if so ordered the work must be 
uncovered by the Contractor. If such work be found 
in accordance with the Contract Documents the Owner 
shall pay the cost of re-examination and replacement. 
Iz such work be found not in accordance with the Con- 
tract Documents the Contractor shali pay such cost, un- 
less it be found that the defect in the work was caused 
by a Contractor employed as provided in Article 35, 
and in that event the Owner shall pay such cost. 


ARTICLE I4 


SUPERINTENDENCE: SUPERVISION 
The Contractor shall keep on his work. during its prog- 


ress, 2 Competent superintendent and anv necessary as-_ 


sistants. all satisfactory to the Architect. The superin- 
tendent shall not be changed except with the consent of 
the Architect. unless the superintendent proves to be 
unsatisfactory to the Contractor and ceases to be in his 
employ. The superintendent shail represent the Con- 
tractor in his absence and ail directions given to him 
shall be as binding as if siven to the Contractor. Im- 
portant directions shall he confirmed in writing to the 
Contractor. Other directions shall be so confirmed on 
written request in each case. The Architect shall not 
be responsible for the acts or omissions of the superin- 
tendent or his assistants. 

The Contractor shall give efficient supervision to the 
work, using his best skill and attention. He shall care- 
fully study and compare al! drawings, specifications and 
other mstructions and shall ai once report to the Archi- 
tect anv error. inconsistency oz omission which he may 
discover, but he shall not be liable to the Owner for 
any damage resulting from any errors or deficiencies 
in the contract documents or other instructions by the 
Architect. 


- ARTICLE 15 


CHANGES IN THE WORK 
The Owner. without invalidating the Contract, 
order extra work or make changes by altering, addi: 


to or deducting from the work, the Contract Sum being — 


adjusted accordingly. All such work shall be executed 
under the conditions of the original contract except that 
any claim for extension of time caused thereby shall be 
adjusted at the time of ordering such change. 

In giving instructions, the Architect shall have au- 
therity to make minor changes in the work, not involv- 
ing extra cost. and not inconsistent with the purposes 
of the building. but otherwise. except in an cmergency 
endangering life or property, no extra work or change 
shall be made unless in pursuance of a written order 
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from the Owner signed or countersigned by the Archi- 
tect, or a written order from the Architect stating that 
the Owner has authorized the extra work or charge, and 
no claim for an addition to the contract sum shall be 
valid unless so ordered. 

The value of any such extra work or change shall be 
determined in one or more of the following ways: 
a) By estimate and acceptance in a lump sum. 
b) By unit prices named in the contract or subsequently 
agreed upon. 
¢) By cost and percentage or by cost and a fixed fee. 

If none of the above methods is agreed upon, the 
Contractor, provided he receives an order as above, shall 
proceed with the work. In such case and also under 
case (c), he shall keep and present in such form as the 
Architect may direct, a correct account of the cost, to- 
gether with vouchers. In_any case, the. Architect shall 
certify to the amount, including reasonable allowance 
for overhead and profit. due to the Contractor. Pending 
final determination of value, payments on account of 
changes shall be made on the Architect's certificate. 

Should conditions encountered below the surface of 
the ground be at variance with the conditions indicated 
by the drawings and specifications the contract sum 
shall be equitably adjusted upon claim by either party 
made within a reasonable time after the first observance 
of the conditions. 


ARTICLE 16 


CLAIMS FOR EXTRA COST 


If the Contractor claims that any instructions by draw- 
ings or otherwise involve extra cost under this Contract, 
he shall give the Architect written notice thereof within 
a reasonable time after the reccipt of such instructions, 
and in any event before procceding to execute the 
work, except in emergency endangering life or property, 
and the procedure shall then be as provided for changes 
in the work. No such claim shall be valid unless so 
made. 


ARTICLE 17 


DEDUCTIONS FOR UNCORRECTED WORK 


If the Architect and Owner decm it inexpedient to cor- 
rect work injured or done not in accordance with the 
Contract, an equitable deduction from the contract price 
shall be made therefor. 


ARTICLE 18 


DELAYS AND EXTENSION OF TIME 


If the Contractor be delayed at any time in the progress 

of the work by any act or neglect of the Owner or the 
Architect. or of any employee of either, or by any 
separate Contractor employed by the Owner, or by 
changes ordered in the work, or by strikes, lockouts, 
fire, unusual delay in transportation, unavoidable casu- 
alties or any causes beyond the Contractor's control, or 
by delay authorized by the Architect pending arbitra- 
tion, or by any cause which the Architect shall decide 
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dav's written notice to the Owner and the Architect, 
sop the werk or terminate this Contract as set out in 
the preceding paragraph. 


ARTICLE 24 


i 


APPLICATIONS FOR PAYMENTS 


At least ten days befere each payment falls duc. the 
Contractor shall submit to the: Architect an itemized 
application tor payment. supported to the extent re- 
quired by the Architect by receipts or other vouchers, 
showing payments for materials and labor, payments to 
subcontractors and such other evidence of the Contrac- 
ter's right to payment as the Architect may dircct. 

If payments are made on valuation of work done, 
the Contractor shall, before the first application, submit 
to the Architect a schedule of valucs of the various parts 
of the work, including quantities, aggregating the total 
sum of the Contract, divided so as to facilitate payments 
to subcontractors in accordance with Article 37(c), 
made out in such form as the Architect and the Con- 
tractor may agree upon, and. if required, supported by 
such evidence as to its correctness as the Architect may 
direct. This schedule, when approved by the Architect, 
shall be used as a basis for Certificates for Payment, un- 
less it be found to be in error. In applying for payments, 
the Contractor shall submit a statement based upon this 
schedule. 

If payments are made on account of materials not 
incorporated in the work but delivered and suitably 
stored at the site, or at some other location agreed upon 
in writing, such payments shall be conditioned upon 
submission by the Contractor of bills of sale or such 
other procedure as will establish the Owner's ttle to 
such material or otherwise adequately protect the Own- 
er’s interest including applicable insurance. 


ARTICLE 25 


a 


CERTIFICATES FOR PAYMENTS 


If the Contractor has made application for payment as 
above, the Architect shall, not later than the date when 
each payment falls due, issue a Certificate for Payment 
to the Contracter for such amount as he decides to be 
properly due. of state in writing his reasons for with- 
holding a certiticate. 

No certiticate issued nor payment made to the Con- 
tractor, nor partial or entire use cr occupancy of the 
work by the Owner, shall be an acceptance of any work 
or materials not in accordance with this contract. The 
making and acceptance of the final payment shall con- 
stitute a waiver of all claims by the Owner, other than 
those arising from unsettled liens, from faulty work 
2ppearing after final payment or from failure to comply 
with drawings and specifications and the terms of any 
special guarantees specified in the Contract and of all 
claims by the Contractor, except those previously made 
and still unsettled. 

Shaquld the Owner fail to pay the sum named in any 
Certificate tor Payment issued by the Architect or in any 
award by arbitration, upon demand when due, the Con- 
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tractor shall rcceive, in addition to the sum named in 
the Certificate for Payment, interest thereon at the legal 
rate in force at the place of building. 


ARTICLE 26 


PAYMENTS WITHHELD 


The Architect may withhold or, on 2 mt of subse- 
quently discovered evidence, nuilify the whole Or a part 

of any certificate to such extent as may: 'be necessary in 
his reasonable opinion to protect the Owner from loss 
on account of: 
a) Defective work not remedied. 
b) Claims filed or reasonable evidence indicating prob- 
able filing of claims. 
c) Failure of the Contractor to make payments prop- 
erly to subcontractors or for material or Jabor. 
d) A reasonable doubt that the contract can be com- 
pleted for the balance then unpaid. i 
(¢) Damage to another Contractor. 

When the above grounds are removed payment shail 

be made for amounts withheld because of them. 


ARTICLE 27 


CONTRACTOR'S LIABILITY IN; 


The Contractor shall maintain such i as will 
protect him from claims under workmen's compensation 
acts and other employee benefits acts: from claims for 
damages because of bodily injury, including death, to 
his employees and all others; and from/claims for dam- 
ages to property—any or all of which may arise out 
of or result from the Contractor's operations under this 
Contract, whether such operations be by himscif or by 
any subcontractor or anyone directly or indirectly em- 
ployed by cither of them. This insurance shall be writ- 
ten for not Jess than any Limits of hi2dility specified as 
part of this Contract. Certificates such insurance 
shall be filed with the Owner and Architect. 


ICE 


ARTICLE 28 


OWNER'S LIABILITY INSURANCE 
The Owner shall be responsible for and at his option 
May maintain such insurance as will protect him from 
his contingent liability to others for ges because of 
bodily injury, including death, which may arise from 
operations under this contract, and any other liability 
for damages which the Contractor is required to insure 
under any provision of this contract. | 

| 


ARTICLE 29 


FIRE INSURANCE WITH EXTENDED 
COVERAGE 


Unless otherwise provided, the Owner shall effect and 
maintain fire insurance with extended coverage upon 
the entire structure on which the work of this contract 
is to be done to one hundred per cent of the insurable 
value thereof, including items of labor and materials 
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connected therewith whether in or adjacent to the struc- 
ture insured. materials in place or to be used as part of 
the permanent construction including surplus materials, 
shanties, protective fences, bridges, temporary struc- 
tures, miscellaneous materials and supplies incident to 
the work. and such scaffoldings, stagings, towers, forms. 
and equipment as are not owned or rented by the Con- 
tractor, the cost of which is included in the cost of the 
work. Excrusions: This insurance does not cover any 
tools owned by mechanics. any tools, equipment, scaf- 
folding. staging. towers. and forms owned or rented by 
the Contractor, the capital value of which is not in- 
cluded in the cost of the work. or anv cook shanties, 
bunk bouses or ofber structures erected for housing the 
workmen. The loss, if anv, is to be made adjustable 
with and payable to the Owner as Trustee for the in- 
sureds and Contractors and subcoatractors as their in- 
terests may appear. except in such cases as may require 
parment of all or a proportion of said insurance to be 
made to a mortgagee as his interests may appear. 


Certificates of such insurance shall be filed with the 
Contractor if he so requires. If the Owner fails to 
effect or maintain imsurance as above and so notifies 
the Contractor. the Contractor may insure his own in- 
terests and that of the ‘subcontractors and charge the 
cost thereof to the Owner. If the Contractor is dam- 
aged by failure of the Owner to maintain such insurance 
OF to so notify the Contractor he may recover as stipu- 
bated in the Contract for recovery of damages. If other 
special insurance not herein provided for is required by 
the Contractor, the Owner shall effect such insurance 
at the Contractor's expense by appropriate riders to his 
fire insurance policy. The Owner. Contractor, and all 
subcontractors waive all rights, each against the others, 
for damages caused by’ fire or other perils covered by 
insurance provided under the terms of this article, 
except such rights as they may have to the proceeds of 
insurance held by the Owner as Trustee. 


The Owner shall be responsible for and at his option 
may imsure against Joss of use of his existing property, 
due to fire or otherwise, however caused. If required 
in writing by any pasty im interest, the Owner as Trustee 
shall, upon the occurrence of loss, give bond for the 
proper performance of his duties. He shall deposit any 

received from insurance in an account separate 
from all his other funds and he shall distribute it in ac- 
cordance with such agreement as the partics in interest 
may reach, or under an award of arbitrators appointed, 
one by the Owner, another by joint action of the other 
Parties in interest, all other procedure being as provided 
elsewhere in the Contract for arbitration. If after loss 
Do special agreement is made. replacement of injured 
work shall be ordered and executed as provided for 
changes in the work. 

The Trustec shall have power to adjust and settle any 
loss with the insurers unless one of the Contractors in- 
terested shall object in writing within three working 
days of the occurrence of loss, and thereupon arbitrators 
shall be chosen as above. The Trustee shall in that case 
make settlement with the insurers in accordance with 
the directions of such arbitrators, who shall also, if dis- 
tribution by arbitration is required. direct such dis- 
tribution. 
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ARTICLE 30 


GUARANTY BONDS 


The Owner shall have the right, prior to the signing of 
the Contract, to require the Contractor to furnish bond 
covering the faithful performance of the Contract and 
the payment of all obligations arising thereunder, in 
such form as the Owner may prescribe and with such 
sureties as he may approve. If such bond is required 
by instructions given previous to the submission of bids, 
the premium shall be paid by the Contractor; if sub- 
sequent thereto, it shall be paid by the Owner. 


ARTICLE 31 


DAMAGES 


Should either party to this Contract suffer damages be- 
cause of any wrongful act or neglect of the other party 
or of anyone employed by him, claim shall be made in 
writing to the party liable within a reasonable time of 
the first observance of such damage and not later than 
the final payment, except as expressly stipulated other- 
wise in the case of faulty work or materials, and shall 
be adjusted by agreement or arbitration. 


ARTICLE 32 


LIENS 


Neither the final payment nor any part of the retained 
lage shall become due until the Contractor, if 
required, shall deliver to the Owner a complete release 
of all liens arising out of this Contract, or receipts in full 
in lieu thereof and, if required in either case, an affidavit 
that so far as he has knowledge or information the re- 
leases and receipts include all the labor and material for 
which a lien could be filed; but the Contractor may, if 
any subcontractor refuses to furnish a release or receipt 
in full, furnish a bond satisfactory to the Owner, to 
indemnify him against any lien. If any lien remains 
unsatisfied after all payments are made, the Contractor 
shall refund to the Owner all moneys that the latter 
may be compelled to pay in discharging such a lien, 
including all costs and a reasonable attorney's fee. 


ARTICLE 33 


ASSIGNMENT 


Neither party to the Contract shall assign the Contract 
or sublet it as a whole without the written consent of 
the other, nor shall the Contractor assign any moneys 
due or to become due to him hereunder, without the 
previous written consent of the Owner. 


ARTICLE 34 


MUTUAL RESPONSIBILITY OF CONTRACTORS 


Should the Contractor cause damage to any separate 
contractor on the work the Contractor agrees, upon due 
notice, to settle with such contractor by agreement or 
arbitration, if he will so settle. If such separate con- 
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THE STANDARD FORM OF AGREEMENT 


BETWEEN CONTRACTOR AND OWNER 
EOR CONSTRUCTION OF BUILDINGS 


A.LA. DOCUMENT No. A-101 


——— 
(Forumer!y Form |A1) 1961 Edition 
e 


oad: 


Issued by The American Institute of Architects 


for use when a Stipulated Sum Forms the Basis of Payment 


a ——<—<—<—<——— ——— ae 


Approved by THE ASSOCININD GENERAL CONTRACTORS OF AMPRICA: THE 

TIONAT ASSOCTATIONS COUNCIL OT MECHANICAL SPTCIAT TY CONTRAC TING INDUSTRIES. INC.: THE NATIONAL ASSOCIATION OF AR- 
CHITFCTURAL MPTAT MANUPACTURDRS, INE NATTONAL BUILDING GRANITE QUARRIES ASSOCIATION, INC., THE [NATIONAL ELECTRI- 
CAL CONTRACTORS ASSOCIS TION: THE PAINTING AND DECORATING CONTRACTORS OF AMTRICA, an’ me PRODUCERS COUNCIL, INC. 


CONTRACTING PLASTERERS AND LATHERS INTERNA- 


Copyright 191 1-1918-1918-1928- 1937-1988 © 1961 by The American Institute of Architects. 1735 Nev! York Ave., N.W.. 
Washington 6, D.C Reproduction of the material herein or substantial quotation of its provisions without ission of The 
American Insutute of Architects violates the copyright laws of the United States and will be subject t© legal prosecutions. 


This form is to be used only with the standard general conditions of the contract for construction of buildings. 
| 


THIS AGREEMENT mace the .. _twelfth 


in the year Nineteen Hundred and Sixty-three 


hereinafter called the Contractor, and Dr. & Mrs. Claude G. Walker 


eee hereinafter’ called the Owner, 
| 
‘ 

WITNESSETHL. that the Contractor and the Owner for the considerations hercinafter named agree 
as follows: i 


ARTICLE 1. SCOPE OF THE WORK 


The Contractor shall furnish all of the materials and perform all of the work shown on the Drawings and de- 
seribed in the Specifications entitled Alterations and Repairs 


__3103 Georgia Avenue, N.W., Washington, D.C. 


lore insert the caption descriptive of the work as used on the Drawings and in the ether Contract! Documents) 


prepared by L.W. Giles 
acting as and in these Contract Deocum 
Agreement, the General Conditions of the Contr 


AGREEMENT WREW EEN CONTRACTOR AND OW AER 
1961 Fettion ‘ Five panes / Vage }. 
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ARTICLE 2. TINE OF COMPLETION 


ARTICLE 3. THE CONTRACT SUM 
The Owner shall pay the Contractor for the performance of the Contract, subject to additions and deduc- 


- tions provided therein, in current funds as follows: . $49,995.00 
(State bere the lamp sam amount. unit prices, or both, 2s desired in individual cases.) 


Forty-Nine Five Dollars 


1. After excavation of basement, demolition on first and second floor, re- 
moval of dirt, new sewer line in, all old plumbing lines and heating lines 
removed, walls raised back in front of building, steel beams in place to 
hold heat pumps Approx. time 20 days $12,498.75 
After all stud walls are in place and furred out, plumbing and electrical 
inspection, heat pumps in place and necessary duct drops through the roof. 
Roof covered back and front Approx. time 20 days $12,498.75 
After closing in walls with plaster according to plans and specifications 
and paneling according to plans and specifications. Tile in bathrooms and - 
treatment rooms and setting of bathroom fixtures 

Approx. time 20 days $12,498.75 

4. Final pay. upon completion of job according to plans and specifications 

Approx. time 20 days $12,498.75 


Where the quantities originally contemplated are so changed that application of the agreed unit price to the 
quantity of work performed is shown to create a hardship to the Owner or the Contractor, there shall be an 
equitable adjustment of the Contract to prevent such hardship. 


GREEMEXT BETWEEN CONTEACTOR AND OWXEK 
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ARTICLE 4. PROGRTSS PAYMENTS 

‘The Owner shall make payments on account of the Contract as provided therein, as follows: 

On or shout the. ec ces esanesteeeeesee day Of each month :per cent of the 

Value. based on the Contract prices of Tabor and materials incorporated in the work and of materials suit- 

abiy stored at the site thereof or at some other location agrecd upon ix writing by the pasties up to the 
day of that month, as estimated by the Architect, Iess the ageregaic of previous payments; 


and upen substantial completion of the entire work, a sum sufficient to increase the totel payments 


to per cent of the Contract price .... 


Insert here any previcion imate for lanitune or reducing the amount retamed after the work reaches a certain: stare of completion.) 


ARTICLE 5. ACCEPTANCE AND FINAL PAYMENT 


work be then fully completed and the contract fully performed. 
Upon receipt of written notice that the work is ready for final inspection and acceptance, the Architect 
shall promptly make such inspection, and when he finds the work acceptable under the Contract and the 
Contract fully performed he shall promptly issue 3 final certificate, over his own signature, stating that the 
work provided for in this Contract has been completed and is accepted by him under the terms and con- 
ditions thercof, and that the entire balance found to be due the Contractor, and noted in said final certificate. 
is due and payable. 

efore issuance of final certificate the Contractor shall submit evidence satisfactory to the Architect that all 
payrolls, material bills, and other indebtedness connected with the work have been paid. 
If after the work has been substantially completed, full completion thereof is materially delayed through 
no tault of the Contractor. and the Architect so certifies, the Owner shall, upon certificate of the Architect, 
and without terminating the Contract, make payment of the balance duc for that portion of the work fully 
completed and accepted. Such payment shall be made under the terms and conditions governing final 
payment, except that it shall not constitute a waiver of claims. 


Final payment shall be due five (5) _____days after substantial completion of the work provided the 
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ARTICLE6. THE CONTRACT DOCUMENTS 


The General Conditions of the Contract, the Supplementary General Conditions, the Specifications and 
the Drawings, together with this Agreement, form the Contract, and thcy are as fully a part of the Contract 
as if hereto attached or herein repeated. The following is an enumcration of the Specifications and Draw- 
ings: 


All consultations and waiting rooms shall be panelled in white oak. 
All bathrooms and treatment rooms shall have ceramic tile 42" high. 
Entrance shall have ceramic tile to the top of the first floor level. 
Drop ceiling in first floor waiting room only. 


$< Sas 


AGREEMEST BETKEES CONTRACTOR AXD OWNER. 
2982 Edition / Five pogus / Page « 


IN WITNESS WHEREOF the parties hereto have executed this Agreement, the day and year first 


~, 


wy oe pokbet See: 


AGREEMENT BETWEEN CONTRACTOR AKD OWMNEK. 
1963 Edition / Five pegeo / Page 5. 
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[PLAINTIFF'S EXHIBIT 4] 


EMMETT C. WADE 
General Contractor 

1914 Newton Street, N. E. 
Washington, D. C. 
LAwrence 6-6033 


- | 
To: Dr. & Nrs. Claude G. Walker 20 February! 1964 
3130 Georgia Avenue, Nowe; SEP -2.¢ 1259 | | 
Washington, D. C. ie . Job: 3130 Georgia Ave., N. ¥. 
HARRY M. HULL, Clerk 


RECUZST FOR PAYMENT FOR EXTRAS: : EE M7 ed jean weelee tinpater. 

Lynde OO) 

Completion Bond to Suburban Lumber Co. Og Uhgolel berber $1,000.CO 

Lawyers fee for Deed of Trust —> “= PPI ype ef | 90-00 

Z . Pe GE St So tif! qi 

Metal Door bucks for all interior doors ous v -7 687.00 

Ply score to cover all floors peat 2 _» | 345.00 

Ceilinr translucent paneling in basement i 56.00 

Extra wall not shown on plans, front rooz. ix basement mace 


hallway on first floor, change frort rooz in dental ogzicc :  300.0C 
Extra cost of glass over original yrice siven by Ryesgfurse> »  €0C.00 
Intercom system i |  25¢.C6 


into two (2) rooms, put in hallway in basexent, put cl 


Three sheets of oak panelins in Dental Office 49.0C 
Cost of hardware over the $200.CO allowcnce : 204.00 
Electric contactors anc relays for 6 heat oocsters 156.00 
Plumbing for two Dental operatories anc < Gentali lab =} 600.62 
“Yectric lines for two dental units, X-ray icb, anc autgclave | 75.00 
Novine Llectric service from entrance to bascaent wall ond 

braker panel on each floor | 200.00 
Cost of electric fixtures over the 2506.00 allowance 502.00 


Tota. | 35 5203 we) 


Tac cost of extras to be taxen back by the contractor nad secured 
py a Deed of Trust Note fron the Owners. 
$ 


DATE —— ——— 
esmeté ©. Waze, .ctractor 
| 


ACCLOTE 


ACCEPTED | 
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[Filed SEP 28 1965] 


Hires Turner Glass Company 
825 Slaters Lane, Alexandria, Virginia 


March 2, 1964 


Dr. Claude G. Walker 
3103 Georgia Avenue N. W. 
Washington D. C. 


RE: Thinlite Panel Construction 
Your wire March 1, 1964 


Dear Doctor: 

With reference to your wire regarding our contract proposal 
to Mr. Emmitt Wade, to date we have not received the letter requested 
of Suburban Lumberteria, Inc., by us on instruction from Mr. Wade. 

Both Mr. Wade and Mr. Lewis Good Jr. of Suburban Lumber- 
teria, Inc., were advised that the processing of the order was dependent 
on receipt of letter from agent indicating availability of funds for the 
material and lumber covered by our proposal. 

It is regretted that circumstances beyond our control pre- 
vented the completion of your job prior to Christmas as desired by you, 
but even early in December this was impossible as the factory requires 
seven to eight weeks after completion of drawings to ship the materials. 
We feel that prompt notice was given those concerned of our require- 
ment and no reply has yet been received. 


Very truly yours 
HIRES TURNER GLASS COMPANY 


/s/ E. A. Jarvis, Manager 


() 


SUPPLEMENTAL JOINT APPENDIX 
No. 19,736 : 


SM NTS, Erateom namin BO seaceebessesreees 
Plaintiff's Exhibit 6, Certificates of entitlement 


Plaintiff's Exhibit 7, Letter of May 23, 1963, Industrial Bank of 
Washington to Dr. Claude Gilmore Walker 


Plaintiff's Exhibit 8, Deed, dated October 28, 1963 


Plaintiff's Exhibit 9, letter of February 17, 1964, Emmett C. Wade 
to Dr. Claude Walker .... 


Plaintiff's Exhibit 10, Certificate of entitlement dated 2/18/64 
Defendant's Exhibit 2, Pittsburgh Plate Glass Co. Proposals.....--- 
Defendant's Exhibit 3, Hires Turner Proposal 

Defendant's Exhibit 4, Pittsburgh Plate Glass invoices 


Defendant's Exhibit 5, Invoices from Robert Dobson, Hurston 
Kent, and District Glass Company 


¢ 


STATEMENT COPY re a EXHIBIT 6 


APpleton 7-1488 
UNion 4-6576 


SUBURBAN LUMBERTERIA tne. ae 


LUMBER - MILLWORK - BUILDING SUPPLIES 
4109 FORTY SIXTH STREET BLADENSBURG, MARYLAND 


eo aE: nae 


vor, 
cA NINO. 


[Plaintiff's Exhibit 6, continued] 


__._ CACEMAER (9 1968 


To._duevsrata. awk OF Wasuarow 
This ta ta Certify, ThotLomerr..C...WACL.. 
Contractor for the C&MMBAL.. GONTRAET. coon 


by the terms of contract, 


5 Remarks: fer MAS, SAAURM.. Pari AUMAEL... 


j-ceeeed os 


reteenanmesssantscassanstarer ers ssteeeweenbs sere neess+AsGe MemeReemee+e4 Rents name arte ameeinevessisasTte: steasariegusutetton 4ssuseseenecndeanamessesesonenenenes cases 
: cy 


_Swicaso NEW YORE pew Ce yids 3 oan, ‘Manciece e ANGELES oTteevaen PHILADELPHIA 


eee — 
of Br Emme#t © Ww ave, Ce Scthirhar Lumby tenia Ive 


A catnavounanauvtosabeunsenneanen en as satasetseupebasanvatnnes 


PLAINTIFF'S EXHIBIT 6 


Fie ee) = _Nereaber 21,1068 
Certificate NO, TPO rr mnmne Infustriel Benk of Washington, 


Contract Price, $49,998... Teuwott 0,Wele 
Biave Work 64 rteene. This is ta Pertifyy, Te ee eee uu 
Contractor a the GAROT A) GOntreoe a  cummnnmninninn 


eeeeeerseegeecesees, 


a 
by the terms of contract, Meeemeocaamnintacmntisud ne His 
Remarks... DE2..904 Mes | Queue Nadir, | 


AeLeveeveneneeenenetes nme memaneneamene vase seennanennnenane snneney 


cat rere sasialentetiotatthenstaren i iabe aenmtensneceglitanlonhetaipeiaipaiadediaieaapaeaaAen 
PUBLIONEO BY EUGENE OLETEOEH CO. emicaco new voRd NOW ORLEANS wiRwAUReS OAM PRANCIECO oe ANSELES PrTTeeUROH 


aC cmizeu nero ces 


Certificate No.0... f Aseayauesneeentanat Toa. eS TH Ab... Rog ns Htngs SON 


wosetade todos be eimcoens mers 


Contract Pritt, Foctincncicgons 2 -) la a, , 4 
At Mahe. Lathes lor Borreit tht hd cmeern tact dana bald gainer: 
Ridea Wot ot cca cove al This ts to Ce ° 7 £. £ 1 deh dy 


V Contractor for the BE DEL Mecumit bie dudhetbs hevnnin ine eviusnsumummnanuallh, YOU 
| busiding 2th sbse te bid bbb Baath Le emut Mh tt Le CL EM Be 


ats entitled to a.x....payment of LMLEGM EE mh IL, 


GORE LM hte MD, Ll det Lon 
Present 


| by the terms of contract. ee MOT dd 


Remarks: Geanztesfiast Mi 8 Lebel LOB PLL mt ELLELE sr ELLIE, 


Pare -tmenonanan PnaePev0 0 C010402 RHO} OPIDtHTERYENATONSIO: BORA/DHAP174 "4416! SYR FEDTOREN FOREN ROUPOVEY f+ euRUTRUNONUROIY ,cnstetnnenerneverenenamnenetersatefte 
Wew ORLEANG micwaunse An rRancwece Loe anesces wmrreevecn PHILADELPHIA WASHINGTON 


Supp. JA 4 : 
INDUSTRIAL BANK OF} WASHINGTON 


2000 - 11TH STREET, N. W.- 
WASHINGTON 1, PB. &. 


PHoneE: 332-9200 


. PerwortH BRANCH PLAINTIFF'S EXHIBIT 7 


: 4812 Georgia AVENUE, N. W. 
WASHINGTON 11, D. C. 


od 


Dr. Claude Gilmore walker 
1340 Girard St., N. We 
Washington, D. C. 


Dear Sir: 


; | 
We have approved a loan of $50,000.00 to you and your wife to be secured 
by a first deed of trust on lot 110 in square 3047, premises 3103 Georgia Avenue, 
N. W. in this City for the completion of the renovation upon the following 
conditions: 


1, That a release of liens be supplied for work already done. 
2. The payments will be $400.00 per month with the first payment 
coming due 30 days after the estimated time of completion of 
work with the balance,if any, coming due 10 years after the 
date of the note. 
A schedule of draws for the contractor to be submitted to the 
Bank and each draw to be approved by Mr. R. C. Archer, an architect 
of 215 Florida Ave., N. W. in this City at your expense. 
A charge of 2 points or $1,000.00 to be paid to our Bank out of 
the third draw. | 
Interest on loan will be 6% per annum on reducing balances. 
An insured title will be required of the title! company. 
A fire insurance policy on the building at least $50,000.00 to 
be placed by us at your expense. 
If the terms are acceptable to you, kindly sign a also have your wife sign 
the enclosed copy of this letter and return to us immediately. Upon receipt of 
your approval we shall order title right away. * 


We thank you for this opportunity to be of servige to you. 


Enclosure 
Terms, approv 
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Chis Bed 


day of  Ootoder, A.D. 19 63 ok, 
Claude Walker and Maude J. Walker, aleo known on record he | L. E D 


SEP 2¢ 1965 
Claude Gilrore lialker and his wife, Maude Josephino Wo Ike pardiant Adit Galle part, and 


Allan E, Atkinson und Wedel] 8, Thoman, Truetees, parties of the second part: 


Whereas, Claude Gilmore Walker and Maude Josephine Walker are 


justly indebted to the Industria] Bank of Washington ' in the full 
sum of Fifty Thousand and no/100 Dollars 


with interest until paid, at the rate of six per centum per annum, for dofarved:parebse) foney 
for which amount the said part ies of the first part ha ve executed and delivered their 
promissory note bearing even date with these presents, payable to the suid Industrial Bank of 
Washinston 

said principal and interest payable $ 400.00 per month (with the full privilege of making larger 
} payments in any amount) on the 28th day of each and every month after date until paid. 
Each installment when so paid to be applied first to the payment of the interest on the amount of the 
principal remaining unpaid and the balance thereof credited to the princtpal. Default in any tnetall- 


ment or prior lien or encumbrance or tazes or assessments on the hereinafter deseribed property when 
the same become due and payable shall cause all remaining unpaid installments to immediately become 
due and payable at the option of the holder of the aforesaid note, anything herein contained to the con- 
trary notwithstanding. 

Said note has been identified by the Notary Public taking the acknowledgment to these presente. 


faid monthly ravments to commence January 28, 1964 with the entire balance thereof, % 


if eny, hecomirg due and payable October 28, 1973. 


And Whereas, the parties of the first part desire to secure the prompt payment 
of said debt, end interest thereon, when and as the same shall become due and payable, and all costs 
and expenses incurred in respect thereto, together with all taxes and ineurance premiums as well 


as all renewals or extensions of said debt, including reasonable counsel fees incurred or paid by the 
ssid part 1esof the second part or substituted trustee or by any person hereby secured, on account 
of any litigation at law or in equity which may arise in respect to this trust or the property herein- 
Ge Cerrapricrene t netel Snien toey be Glanases a4 provided Meteln, with interest on al 
such costs and advences from the date thereof. 

Now Cherefare, Chis Fudenture Wituesseth, che Siw pur? Lesof the first 
pert, in consideration of the premises, and of one dollar, lawful money of the United States of 


| Americs,to have’ > 
of which, before the sealing and delivery of these presente, te hereby acknowledged, ha ac 
anddo hereby grant unto the part Levof the second part , 


i 
. 


_tn hand peid by the parties of the second part, the receipt |. - 


L We “ddng 
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the following described lend end premices, eltusted in the District of Columble, known end 
distinguished 48 Lot mumbered One llundred Ten (110) tn Carl Williom bohmidt and 
Carlos P, Willians' subdivision in Block numbered Three (3), *Soheutgen Park", 

as per plat recorded in the Office of the Surveyor for the Matriot of Colurbia in 

1 Liher 46 at folio 103. ; 


said property being now known for assessment. and taxation nurposes as Lot 


numbered One Hundred Ten (120) in Square nurberad Thirty Hundred Forty-seven 


(3047). ‘ 
together with all the improvements in anywise eppertaining, and all the estate, right, title, interest 


| end claim, either at lew or in equity, or eiherioe however, of the port ton ofthe ft prt, of 
to, or out of the ssid lend and premises. 


Iu and Rpon the Trusts, Nevertheless, hereinafter described; that is to say: 

| IN TRUST to permit seid parties of the first rart, hairs 

or assigns, to use end occupy the said described lend and premises, and the rents, issues and profite 

| thereof, to take, have, end apply to and for their sole use and benefit, until 

| defeult be made in the payment of the said note hereby secured or any installment of interest 

| thereon, when end as the same shall become due and payable, or eny proper cost, tax, or expense in 
and about the same as herein provided. 

\ And, upon the full payment of all of said note and the interest thereon, and all moneys 

| advanced or expended as herein provided, and all other proper costs, counsel fees, charges, com- 

| missions, half-commissions end expenses, at any time before the sale herein provided for to release 

and reconvey the said described premises unto the said pirties of the first rart, hetre 

or assigns, at 


And Upon This Hurther Trist, wpon any default or failure being made in the 
| payment of thet one note or any installment of principal or interest thereon, or upon 
}| default in payment, on demand, of any eum or sums advanced by the holder or holders of acid note 

1 on account of any costs, counsel fees and expenses of this Trust, or on account of any such tex or 
| assessment, or insurance or expense of litigation, or on account of any lien, Deed of Trust or Mort- 
1 gage on said land and premises, prior in lien to this Trust, with interest thereon at six per centum 
J per annum from date of advance (it being hereby agreed that on default in payment of said costs, 
1 expenses, tax or assesement, or insurance, or expense of litigation, or euch prior lien, Deed of Truss 
| or Mortgage as aforesaid, the same may be paid by the holder or holders of saidmuw end all sums 
| advanced in so doing, with interest as aforesaid, shall forthwith attach as a lien hereunder and be 
| demandable at any time); then, upon any and every such default 20 made as aforesaid, the said 
part ics of the second part, the survivor of them, substituted tmstee 


| ecting in the execution of thie trust shall have the power and it shall be their I 
l] or his duty thereafter to sell, and in case of any default of any purchaser to resell the said described 
|| tend and premioes et public auction, wpon such terms and conditions, in such parcels, at such time 


or the trustee | 
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and place, and after such previous public advertisement as the part ics of the second part, 
the survivor of trom, subi ituted trustee or the trustee acting 
in the execution of this trust shall deem advantageous and proper; and to convey the same in fee 
simple, upon compliance with the terms of sale, to, and at the cost, of the purchaser, or purchasers 
thereof, who shall not be required to eee to the application of the purchase money; and of the 
proceeds of said sale or sales: Finstzy, to pay all proper costs, charges, and expenses, including all 
counsel fees and costs herein provided for, and all moneys advanced for taxes, insurance, and 
| assessments, with interest thereon as provided herein, and all taxes, general and special, due upon 
| said land and premises at time of sale, and to retain as compensation a commission of five per 
centum on the amount of the said sale or sales; Seconpzy, to psy whatever may then remain 
| unpaid of said note whether the same shall be due or not, and the interest thereon to date of 
] payment, it being agreed that said note shall, upon such sale being made before the maturity of 
| said note , be and become immediately due and payable at the election of the holder thereof; end, 
Lastry, to pay the remainder of said proceeds, if any there be, to said parties of the first nart 
f heirs : ce 5 : or assigns, upon 
the delivery and surrender to the purchaser, his, her or their heirs or assigns, of possession of the 
| premises 20 as aforesaid sold and conveyed, less the expense, if any, of obtaining possession. 


H And, the s: id nurties of the first rart do 

i} hereby agreeat their own cost, during all the time wherein any part of the matter 
| hereby secured shall be unsettled or unpaid to keep the said improvements insured ogainst lose by 
| frre in the full sum of fifty thovsand and no/190 dollars, in the 


OT Wr “ddng 


name and to the satisfaction of the parties of the second part, or substituted trustee, in such fire 
insurance company or companies as the said part ics of the second part may select, who shall 
epply whatever may be received therefrom (whether by return short rate unearned premiums after 
forecloeure or otherwise) to the payment of the matter hereby secured, whether due or not, unless 
the party entitled to receive shall waive the right to have the same so applied; and also to pay all 
taxes and assessments, both general and special, that may be assessed against, or become due on 
said land and premises during the continuance of this trust and that upon any neglect or default 
to 90 insure, or to pay taxes and assessments, any party hereby secured may have said improvements 
insured and pay said taxes and assessments, and the expenses thereof shall be a charge hereby 
secured and bear interest at the rate of six per centum per annum from the time of such payment. 

And, i is further agreed that if the said property shall be advertised for sale, as herein 
provided, end not sold, the trustee or trustees acting shall be entitled to one-half the commission 


above provided, to be computed on the amount of the debt hereby secured. 
. Amd the caid part ics of the first part covenant thet they will warrant specially 
the lend and premises hereby conveyed, and that they will execute euch further assurances 
of said land as may be requisite or necessary. 

3u Witness Wheres, the seid partion of the first part have — hereunto set 
their E hands end seals on the day and year first hereindefore written. 


It We ‘ddng 


[Plaintiff's Exhibit 8, continued] 
PACE aod ! 


100 456 Matted Stuten of Amerie 


rig: of Co ay am 
3. lite MO Notury Public 4a end for 
the District of Columbia, 


DO HEREBY CERTIFY that Claude Gilrore Walker end Muude 
Josephine fulker 


Pert ics toacertein Deed bearing date onthe 2°th dayof Octoher, 
A. D. 19 63 Reais cat ameaiahecnins! ahha calla lal aadear dead gaa 


Claude Gilmore Walker und “onde Joserhine Watker 


at Wr -ddng 


Safle beter wellknown to me 6 the person 0 who executed the said Deed, and acknowledged 
Se EN tae their act end deed, 


wey Gipesl ender my hand end coal this ZH woud October 
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WD Bed of Trust 


I Maude Josephine Felker = ‘ 


Z- Allen ©. Atkinson 
bad ‘TON “W A Kadell R. Thomas 
-CC5 $ Sz A239 


azar 


036417 —= Tes 


Industricl Bank of Sachineton, 
4212 Georgia ivemge, N. oe 
Weshineton, rc 

q 


[Plaintiff's Exhibit 8, continued] 


ESS EGELE T= ~ 


7.6. 
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PLAINTIFF'S EXHIBIT 9 


ERSETT C. WADS ™~ 
Gereral Contractor  **- 
1914 Newton Street, Ne rk. 
Washington, D. oc. 20018 
Lawrence 6-6033 - 


To: Dr. & Xrs. Claude G. “alker Date: 17 February 1964 
1340 Girard Street, N. i. 
Washington, D. c.) Job: 3103 Georgia Ave., 
] . N. W., Washington, D. C. - 


ReQuesT FOE PADCRT: 


Final pay uvon completion of job according to plans and specifications - ; 
$12,498.75 


Sincerely yours, 


PLAINTIFF'S EXHIBIT 10 


a ae es a Tia sm 


Dent AS |. ee 
Certificate No... £0. 


Contract Price, $49,995.00.. 
Bstra Work - $__cons-2- 


ste building 3100 Geareta Aves, ¥.¥ HeWe bites Don a 


vrenamnnnnenmnnninrnds OME 1 Final payment of... twelve thousand 2 
AV hundred ninty eight do: Gollers end _ seventy five Gente 


a Fr hundred | nme Dollars, 
by the terms of contract, oe ear “eL. lircchlen....\ a etna ae 

Ati Final payment, 

00 Remarks)... oo 


____ Approved by Owner, 


{aneenecrnceneerasvenevonveniusmnaasenes teas sss neon seeesvages sseeeeeens secnseaneeneseesqucener 
PUOLIONES BY BYOENS OLETIOEN CO. cmeseo new Yeas WOW Onisane 


4 =e 


DEFENDANT'S EXHIBIT 2 


FORM 1qee-e RE 9.1.80 \r PITTSBURGH "1646 Mew York Avenue, H. B. 
oo e (J PLATE GLASS COMPANY WABBINGTON 2, D. C. 


mt 


. PROPOSAL 
Trusik #548 12/17/63 


Emmett ©. Wade 
1914 Newton 8t., N.E. 
Washington, D. C. 


WE PROPOSE TO FURNISH AND INSTALL MATERIALS A8 PER SPECIFICATIONS BELOW 


FOR Office Blige FE | L E D 
Yl / 


TO BE ERECTED AT 3103 Ga. Ave., NW. \ SEP 2'7 1965 


HARRY M. HULL, Clerk 


DATED AND SPECIFICATIONS DATED 


AS PER PLAN NO. Job CONSISTING OF SHEETS 


AND ADDENDA DATED 
PREPARED BY Job ARCHITECT 


FOR THE SUM OF Bight Hundred Five and 76 /100wnn nnn = een nnn nnn nnnn-neDOLLARS (NET CASH) 


8 805 276 
(WHERE SALES TAX IS APPLICABLE, SAID TAX 
IS INCLUDED IN ABOVE PRICE) 


Deliver only: 


156 pes. - 12" Decora glass blocks 
Uh pes. = Intaglio #I glass blocks 
80 pes. - Intaglio #IV glass blocks 


THIS PROPOSAL 1S SUBJECT TO THE FOLLOWING TERMS AND CONDITIONS AND ALSO TO, CONDITIONS SHOWN ON REVERSE SIDE HEREOF. 
" HET . 


or spendeels. 
This proposal is subject 90 revision if, dering che fine! detalliag of sesh, metal construction o¢ other openlags, sizes of glass or metal are cheaged from these 


ichacsading price accepeance. If che error is one of sabstaace rather than form, ead ecceptance ef the proposal 


proposal 
withia ders after date. 
with ladustry-escablished solersaces o@ color variation, thickness, else, flaish, texture ead performence senderds. 


favotves re-use of owner's materials, ouch moteriais will be headied ot owner's risk. 
formetion of condensation of from on gises end metal because of thelr pumeroes ead uacoatrofieble sources. 
coasttuction efter lactalietion. 


responsibility for stains of corrosion which mey occur on metal 
on all work being performed during regular worklag hours. Estra charge will be made for all overtime work. 


ig subjece t0 the epgroval of ous Credit 
must be evidenced by writen orders. 


TERMS: Progress poymeet consisting of 90% of of oll materials delivered to job site ond work perforesed during ihe avcnth ie to be peid at on ov before tbe 
10tb of she follewiag month, Balance in fall wpon completion of tdie sonirect, ary 


iH 


it 


lh 


2. 
3. 
4. 
$. 
6. 
7. 
8. 
9. 
10. 
it. 


1 


We invite your early 4c e of this proposal, . * 


ceepeee Fremerst ARES titea Ne Serer eS 


Dn j 
ea gt oe Ps Se ren ee 


PY GL ike rt OLE! TL 
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[Defendant's Exhibit 2 (reverse side) ] 


CONDITIONS 


PRO RATA CHARGE 


We do not assume any charge for use of telephone, plaster patching, general cleaning. general office 
expense, stenographic fees, electric light, insurance, watchman’s services or temporary structures, 
nor pro rated charges of any description incloding liquidated damages. We agree to remove our own 
rubbish and will not assume any charge for removal by others unless authorized by us. 


SASH GLAZING 


‘The setting of glass|in sash requiring giass to be set from outside of building from a swing stage, or 
other apparatus is to be done after all sash are set complete in their respective openings. The glaz- 
ing is to be done im bays or tiers the full height of the building. 


STRUCTURAL AND PREPARATORY WORK BY OTHERS 
Ie is essential that all framing and masonry pertinent to our work be erected plumb and straight and 
im exact accordance with working details and specifications either prepared or approved by us. Any 
changes necessitating alterations or extra material not included im proposal shall be charged for 
accordingly. Furnishing and complete erection of framing and masonry for the reception of our 
materials is to be done by others. 


AUXILIARY FACILITIES AND STORAGE SPACE 


We are to be afforded use of hoist during regular working hours for transportation of our material. 
No charge is to be made for our employees using temporary elevators or other conveyance. It is 
understood that we are to be provided with suitable space on job site for storage of materials with- 
out any charge. If scaffolding is necessary it shall be furnished by owner or others. 


ARBITRATION 
Any disputes or differences shall be subject to arbitration in accordance with A-I.A. rules and pro- 
cedures, if desired by either party to contract. 
FEES AND BACKCHARGES 


No fees, charges, expenses or claim for property damage in connection with the performance of this 
contract will be honored unless advance approval in writing is obtained from us. 


WEATHER CONDITIONS 
RR RR Oe tn pe el 
IL EE I ee 
supplied by others to bring conditions within accepted limitations. 
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[Defendant's Exhibit 2, continued] 


FORM 1402-0 REV. @.1.89 f PITTSBURGH 1645 New York Avenue, ¥, B. 
.% PLATE GLASS COMPANY WASHINGTON 2, D. 0. 


PROPOSAL 
#547 12/17/63 


Envnett 6, Wade 
1914 Newton St., Nez. 
" Washington, D. 6 
WE PROPOSE TO FURNISH AND INSTALL MATERIALS A8S PER SPECIFICATIONS BELOW 
FOR Office Bldg. 3103 Ga. Ave., N, W. 
TO BE ERECTED AT 


AS PER PLAN NO. Job CONSISTING OF SHEETS 


DATED AND SPECIFICATIONS DATED 
AND ADDENDA DATED 
PREPARED BY Job sizes ARCHITECT 


FOR THE SUM OF One Thousand Fifty-Six and N0/100nonna nwa new nen nnn ne DOLLARS (NET CASH) 


1,056.00 
(WAERE SALES TAX IS APPLICABLE, SAID TAX 
I§ INCLUDED IN ABOVE PRICE) 


To furnish and install 


1/i" P.P. q pes. 32 x 78 = door glass 
lpe 66 x 120 - set with #70 sash 


1/4" Misco Wire 
, pes. 48 x 60 ~ set with #70 sash 
1 pe. 36x 48 = set with #70 sash 


1 pair Tubelite 3/0 x 7/0 Tubelite doora and 
6/, x 7/2 frame complete with overhead 
closers, lock, bolt, push pull bar & threshold. 


‘THIS PROPOSAL IS SUBJECT TO THE FOLLOWING TERMS AND CONDITIONS AND ALSO TO CONDITIONS SHOWN ON REVERSE SIDE HERBOP. 
1. Work will be executed as promptly 0s powible if contract Is ewarded us, subject to deters occasioned by serikes, lock-outs, fires, carriers’ delay ead other causes 
beyoed our costrol. 
2. We do act replece st our expense breakage of damaged glass, metal aad other materials ualews caused directiy by our own employees. 
coanruction or spandrels. 


sight 00 correct clerical errors noi witheraading ecceprance. If the error is one of pobstance rather thea form, and acceptance of the proposal 
le. 


propote! 
days efter dete. 
1 be furnished in sccordsace with indusry-extablished tolerances on color varietion, thickness, ole, flab, textore end performence senders. 
‘Whee coatrect jevolves re-use of owner's meterials, such materiale will be handled et owner's risk. 


bilicy for che formacion of condensation of frost on glass end metal becouse of thelr aumerovs cad wacontrolleble sources. 
which mey occur on mete! construction efter increll ¢ 


ation. 
will be made for all overtime work. 
of our Credit Department. , 
orders, 


prior 
occurs before ia och acceptance may be withdrawa If correction readers the 
Tels prepesel le bebleet bb tretaen of Sieneietre It Be becioies Tee 10 
meterials wi 


wis Rerenral eiettes of 90% of rales @ 


7 1 alt materiale delivered to fob vite ond work performed davies tieuRay wins paid ws oe ceabelize theme 
10th of the followiag month. Balance ia full upon completion of this contrast. : 


ly acceptance of this proposal. 


Cece e eee eee eger seer essssesseeseesesssseasereeeesese? 


pote ce LL cl dicccsesrersescee WED, Cont-act Manarer 
“* * 


[Reverse of this page same as Supp. 
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DEFENDANT'S EXHIBIT 3 


Hires Turner Glass Company 
Glass ° Marvors » Store Fronts + Glasing veel 


P, O. BOX 2145 ALEXANDRIA, VA. — 


Phone 
__. A. JARVIS foi 640-0004 


Manager ts 
PROPOSAL 


Enmett C. Waae November 29, 1963 
lyl4 Newton Street, N. E. 


Washington, D. C. 1492 = O3 p= ] l.. E:. D 


We propose te furnish and glase er Install all the glace and/or other material listed below required. 0 24 Wi, 


yor: Dr. Claude Walker Medigal Building HARRY M, HULL, Clerk 


o> 


TO BE ERECTED AT 3103 Georgia Avenue, N. W, Washington, D. C. 
According to Plan No. Consisting of Sheets 


Dated and specifications dated 
Prepared by Architect 


Uniese modified below, for the vam of Two Thousand Seven Hundred Dollars.....$2,700.00 

Furnish Only two aluminum door bucks for interior wood doors. 
Furnish ana Install: 
t - Thinlite Panel Green Solar Selecting 

:Same 

: Thinlite Panel White Solar Selecting 
Pé- i ' Thinlite Panel Green Solar Selecting 
2 opg. &'0' x 2'0" Thinlite Panel Yellow Solar Selecting 


1 opg. 5'U* x 10'O-Thinlite Panel Green Solar Selecting with 3 sections of 
Ventilating Winaows, 1 Pr. 5'0" x 7'O" Narrow Stile Aluminum Doors & Frames 
with Standard Hardware. ' 

Particular attention is called to the fact that this estimate DOES NOT INCLUDE 

WASHINGT OR CLEANING of any gLags or other material, NOR THE REPLACING OF 

BREAKAGES Or other damages after installation has been made by us, although 

included in the glass and glazing plans and specifications. 


THIS PROPOSAL 18 MADE GUBJECT TO THE FOLLOWING TERMS AMD CONDITIONS AND THOSE SHOWN ON THE REVERSE SIDE HERBOF: 
tt fo besed putty of ted, eolor, and oo for la jeations for wood sash, steel sash, 
pie shares of coh sprains oy wis eed Pay ity 00 cae fo a eee ets celtsoie tor the work. 


6 glees, 
: SCReUeaan Secret RG Te 


cash, oF metal store 


cesarean UR RI a 
BY SIRT LSS TEES A Sh wcurntaan t  e 


We colicht your cary ecceptence of thie proposal, ia which event we promise to give the work cus most careful attention. , 
pecepted vena h ount 2 oa oe [aren wayne tera] Very truly yours, 


, -— eewene, HIRES TURNER GLASS COMPA! 
Rate a 2 tama t a roy Lh, 


Distributors — LIMAMY + OWKNB* FORD Quality OLARS paonterrract Department 


“* * 
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eA 


ue" | 6 PITTSBURGH 66, naan 


Le PLATE GLASS COMPANY ana 


ALL @tace {1% so,oave WASHINGTON 2, D.C, 


prooucre 80 DAve NET 
SUnpenrine 1% 10 Dave 

ALCOWOL @ 20 Dave Wer + Emmett 0. Wade 

metre 1914 Newton Street, Ne Es 


pointe sumone | Uy Age aty Washington, Ds Co ee Get: ag DATE OF INVOICE 


ano surmise 
eee Se se res 1-23-64, 
OATE OF ORDER Se RRS GA OATE SHIPPEO 
Office Ruilging 1-22-64, 
YOUR ORDER No Ship to 3103 Ga. Avenue, Ne We F. 0. 8, 


era Se a 
QUANTITY DESCRIPTION 


sip 4 1999 


132 Pos. 12" Essex Glass Block $333.96 
Plus D. C. Tax 10.02 HAKKY M. HULL Clerk 


$343.95 


DEFENDANT'S EXHIBIT 4 


We hereby certify that these goods were produced in coarpilance with all applicable requirements of sections 6, 7, end 12 of the Feir Lebor 
Standards Act, as amended, and of regulations and orders of the United Gtates Department of Labor Issued under section 14 thereof. 


ALL PURCHASERS OF PPG GLASS OR PAINT FOR RESALE ARE ELIGIBLE TO BE IDENTIFIED AS PPG 
PRODUCT DEALERS. ALL CURRENT PROMOTIONAL AIOS ARE AVAILABLE THROUGH YOUR PPG BRANCH. 


j ‘9 
Pere PITTSBURGH Spi 
Ir 604 10275 
TERMS PLATE GLASS COMPANY 


1845 NEW YORK AVENUE. N. E. 


pi ceeee  ((Sesre ner WASHINGTON 2, D.C. 


a 


TURPENTINE 1% 10 Oave 
a 


Parikery 30 Cave wet i] Emmett C. Wade 
patente sunoerts 3 5 10,0478, 1014 Newton Street, N. E. 
AnD SuPPLiES 0 pars Washington, De. Ce DATE OF INVOICE 


Jane 7, 1964 


OATE OF ORDER DATE SHIPPED 
Jan. 19 19& 
YOUR OROER No. 
Vaiting 


QUANTITY DESCRIPTION 


Pittco Metal 


lh pieces #755 8! 6" 
3! @ $2.06 
D. C. Sales Tax 


produced in compliance with ef! ole requirements of sections 6, 7, end 13 of the Pair Lover 
teguietions ead orders of the Uni Gtetes Depertment of Labor iesned under section 14 theres!. 


A RESALE ARE ELIGIBLE TO BE IDENTIFIED AS PPO 
AVAILABLE THROUGH YOUR PPO BRANCH. 


1$ 
ee oes - PITTSBURGH 404 keaeeias nites 
tl. PLATE GLASS COMPANY ore 


TERMS s 1848 NEW YORK AVENUE, N. &. 
ALL erase [UF 50 oave .. + WASHINGTON 3, D.C. 


ercoucre 20 Dave NET 

LINSEED O11 

TURPENTING 1& 10 

shetcace” {3 otventr Enmett 0. Kade , 

PAINTS. BEVERED. f 19 40 gare 19u); New ton St. Ne E. : 12-19-63 

PHMER ANNES AS a omer Washington, D. C. DATE OF INVOICE 
12-27-63 


DATE OF ORDER DATE GHIPPEO 


YOUR ORDER No. Ship to Will Call For: Vie 
3103 Ga. Avenue, Ne We 


QUANTITY DESCRIPTION 


52 Cnts. 12" Decora Glass Block 


56 Pes. @ $263 
D.C. Tax 


[Defendant's Exhibit 4, continued] 


We hereby certify that these em were produced In comptisnce with ell epplicable requirements of sections 6, 7, and 12 of the Peir Labor 
Steederds Act, os amended, ead of regulations end orders of the United Btates Department of Labor leeued under section 14 thereof. 


ALL PURCHASERS OF PPG GLASS OR PAINT FOR RESALE ARE ELIGIBLE TO BE IDENTIFIEO AS PPG 
PROOUCT DEALERS. ALL CURRENT PROMOTIONAL AIDS ARE AVAILABLE THROUGH YOUR PPG BRANCH. 


3 jaan JA 27 : : 
FROM RAwt D 
PB 7% eee . ANT'S EXHIBIT 5 
LE WEE - | 


=: yee 


ADDRESS~ 30 3 LF ge tae, AAC” ORDER NO. -- ------- 


o-7 DS STATE: - 


noufha 1910 NV. Ken? 
H2I- AN Arie Ms 


Emel ©. WADE } 


Distarer Gtags COMPANY 


GLASS for ALL PURPOSES 


[995 SEVENTH STAEET, Nl. W. 


INVOICE TO 


Mr. Emmit Wade 
1914 Newton Street, N.E. 
Washington, D.C. 


NSB Glaze New Sash 


SSB H&G 
14 x 25 
24 x 24 m® " 


February 7, 1964 


Obscure Wire Glass 


@- HUdson 3-7000 


_ (Defendant's Exhibit 5, continued] 
PROMPT REPLACEMENT SERVICE 


WASHINGTON |, 0: C. 


DELIVERED TO 
INSTALLED AT 


3103 Georgiu Ave., N. W. 


OATE ORDERED 


2/4/64 


: 
> 
& 


Reduce Customer's Frame 7* 
NC Sales Tax 


BRIEF FOR APPELLEE 


Guited States Court of Appeals — 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,736 


CLAUDE G. WALKER, ET AL., 
Appellants, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States Court of Appeals 


for the Oistsict of Columbia Circuit 
FILED JAN 28 1966 
ROBERT H. COOKE 


Nat han. Weatunw> 600 "'T" Street, N. W.: 
ae Washington, D. C. 


Attorney for Appellee 


QUESTIONS PRESENTED 


In the opinion of the appellee, in addition tothe questions presented 
by appellants, the questions presented are: 


1. Whether one who contracts for alterations and repairs of a 
building owned by him, and expresses his acceptance and approval of 
the work of the contractor by affixing his signature to a request by the 
contractor for final payment, coupled with an architect's certificate of 
approval is precluded from thereafter raising any objections to the 
work performed andis such approval conclusive evidence that the work 
called for under the contract was substantially performed and in a 
workmanlike manner so as to entitle the contractor to final payment 
under the contract. 


2. Whether appellee having performed certain extra work at the 
request and with the approval of the appellant is entitled to recover 
value therefor. 


3. Whether the non-procurement of a performance bond by appel- 
lee was waived by appellant and if not should appellant be given credit 
for the cost of the performance bond. 


QUESTIONS PRESENTED . 
COUNTER-STATEMENT OF THE CASE ..... 
STATUTES INVOLVED 

SUMMARY OF ARGUMENT .....-..---+---+-s 
ARGUMENT: 


I. The Appellee Established by a Preponderance of the 
Evidence That There Was Substantial Performan 
of the Contract and That the Work Was Perform 
in a Workmanlike Manner Entitling Appellee to a 
Payment Under the Contract 


The Trial Court Did Not Err in Finding That Appellee 
Performed Extra Work at the Request and With the 
Approval of Appellants .... 


The Trial Court Did Not Err in Refusing To Give 
Appellants Credit for the Non-procurement of a H 
Performance Bond by Appellee 


CONCLUSION ........ 


CITATIONS 


CASES: 
*Alden v. Central Power Electric Co. Co-op., 168 F. Supp. 19 


*Consolidated Realty Corporation v. Dunlop, 72 App. D.C. 273, 
114 F.2d 16 (1940) 


Freeman Et Al. v. Stanbern Const. VG conrotN pentetet 
Maryland (1954 Case)... .. 20 ecee sees ence ee etter cece 


*Matthew A. Welch & Son, Inc. v. Bird, 193 A.2d 736 (D.C.A. 


1968) coco Fk cee eee 


*Nicholas T. Haller v. Nathan B. Clark, 21 District of | 
Columbia Reports 128 (1892) wee cece eee eee eee ceeees 


Sitkin v. Smith, 276 P. 521, 35 Ariz. 226, 66 A.L.R. 645 ........-+--- 
Turner v. Henning, 49 App. D.C. 183, 262 F. 637 (1920) .. 


*United States v. Gypsum Co., 68 S. Ct. 525, 33 U.S. 364, 
92 L. Ed. 746 (1947) .. AA SR SRO eo ok eas 


United States v. Ingalls, 72 App. D.C. 383, 114 F.2d 839 


(1940)... cc cece wee eee eee ewe ee eee reese e see nees 


STATUTES AND RULES 
Title 38, D.C. Code, Sec. 101 (1961 Ed.) 


Federal Rules of Civil Procedure 
Rule 52(a) 
MISCELLANEOUS: 


Williston on Contracts, 3d Ed., Volume 6, Sec. 842 
17(A) C.5.S. Sec. 371 (4) (4963 Ed.) 


ee 


3 Cases and authorities chiefly relied upon are marked by asterisks. 


Anited States Court of Appeals 


FOR THE OISTRICT OF COLUMBIA CIRCUIT 


‘ 


No. 19,736 


CLAUDE G. WALKER, ET AL., 


i 
e; 


Appellants, — | 


| 


EMMETT C. WADE, ‘ 
Appellee. 


| 
+! 


APPEAL FROM THE UNITED STATES DISTRICT COURT i 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On August 12, 1963 appellee and appellants entered into a written 
agreement by the terms of which appellee was to renovate, repair and 
alter a building owned by appellants located at 3103 Georgia Avenue, 
N. W., Washington, D. C. (J.A. 103-106). The contract price was 
$49,995.00 and was to be paid in four equal installments of $12,498.75 


(J.A. 104). 


3 


Appellants obtained financing with the Industrial Bank of Washing- 
ton who agreed to disburse the installments, as aforestated, in draws 
to be approved by an architect selected and approved by the lender and 
the owner (J.A. 46, 76) and Pitf. Ex. 7 (Supp. J.A. 4). 


At the time that appellants sought financing there was extant a 
deed of trust on the involved property. As a result, the lender when 
making its first installment included an amount sufficient to pay off 
the above encumbrance (J.A. 49). 


Ww! Kc Ge a ___ Three installments of $12,498.75 each were paid to appellee re- 
neo wu iv spectively after the architect had certified to the bank that the work 
Mer vv had progressed to the required point and that the work was satisfac- 
tory (J.A./44, 45, 48) and Pitf. Exs. 6, 10 (Supp. J.A. 2, 15). The work 
ane aa 4 was completed on or before February 17, 1964 and appellee thereupon 
made his demand for final payment. The architect certified to the 
bank that the work had been completed and that the final ent was 


accordingly due. Appellant Claude G. Walker indicated his approval 


of the final payment by affixing his signature to the request for pay- Ao Nee 
ment rendered by appellee (Pitf. Exs. 9, 10, Supp. J. A.Y, 15). 


Before the bank could disburse the funds appellant husband placed 
a stop order with the lender alleging that appellee failed to perform 
the contract in a workmanlike manner and in accordance with the plans 
and specifications (J.A. 52). 


The contract also provided that a performance bond be acquired 
by appellee (J.A. 99). The evidence indicated however that appellants 
did not desire one because the cost of the premium would increase the 
contract price (J.A. 34). The appellants had also used some of the 
loan to pay off a pre-existing encumbrance (J.A. 49) which had already 
left a deficit in the final installment to be paid (J.A. 44). 


The contract also outlined the procedure for authorizing charges 
for extra work to be performed (J.A. 100). Appellants also refused to 


3 


pay for extra work performed by appellee on the ground that the work 

had not been authorized by appellants. In this regard appellee testified — yw ne 
that the extras were agreed to orally by appellant husband (J.A. 35). ope ye 
Likewise appellant husband testified that he could not affard two archi- pe 
tects and thus accepted an architect selected by the lender (J.A. 75). - 
Appellant husband also testified that he kept in contact with "his" ar- 

chitect by telephone in respect to earthing which in the opinion of ap- 

pellant was out of order (J.A. 49). There was also evidence that oral 

authorization to effectuate changes in the work was given to appellee 

by appellant husband who was present on the premises at all times 

and "his" architect. | 


On March 9, 1964 appellee filed a notice of intention to hold a me- 
chanics lien, and on May 19, 1964 appellee filed a complaint against 


appellants to enforce a mechanics lien (J.A. 1). 


On July 13, 1965 the trial Court rendered judgmént in favor of ap- 
pellee in the amount of $17,411.78 with interest from-March 9, 1964 
(J.-A. 12). | 


STATUTES INVOLVED | 
Title 38, District of Columbia Code, Section 101, 1961 Edition. | 
Mechanic's Liens: 


"Every building erected, improved, added te, or 
repaired by the owner or his agent, and the lot of 
ground on which the same is erected, being all the 
ground used or intended to be used in connection 
therewith, or necessary to the use and enjoyment 
thereof, to the extent of the right, title, and inter- 
est, at that time existing, of such owner, whether 
owner in fee or of a less estate, or lessee for ‘a 
term of years, or vendee in possession under a 
contract of sale, shall be subject to a lien in favor 
of the contractor with such owner or his duly au- + 
thorized agent for the contract price agreed upon 


between them, or in the absence of an express con- 
tract, for the reasonable value of the work and ma- 
terials furnished for and about the erection, con- 
struction, improvement, or repair of or addition to 
such building, or the placing of any engine, machin- 
ery or other thing therein or in connection therewith 
so as to become a fixture, though capable of being 
detached. Provided, That the person claiming the 
lien shall file the notice herein prescribed. (March 
4, 1901, 31 Stat. 1384, Ch. 854, Sec. 1237)." 


Title 38, District of Columbia Code, Section 102, 1961 Edition. 
Notice: 


*Any such contractor wishing to avail himself of 
the provision aforesaid, whether his claim be due or 
not, shall file in the office of the Clerk of the United 
States District Court for the District of Columbia dur- 
ing the construction or within three months after the 
completion of such building, improvement, repairs, 
or addition, or the placing therein or in connection 
therewith of any engine, machinery, or other thing 
so as to become a fixture, a notice of his intention 
to hold a lien on the property hereby declared liable 
to such lien for the amount due or to become due to 
him, specifically setting forth the amount claimed, 
the name of the party against whose interest a lien 
is claimed, and a description of the property to be 
charged, and the said clerk shall file said notice and 
record the same in a book to be kept for the purpose. 
(Mar. 3, 1901, 31 Stat. 1384, ch. 854, Sec. 1238; June 
25, 1936, 49 Stat. 1921, ch. 804; June 25, 1948, 62 
Stat. 991, ch. 646, Sec. 32(b); May 24, 1949, 63 Stat. 
107, ch. 139, Sec. 127).” 


Title 38, District of Columbia Code, Section 111, 1961 Edition. 
Decree of Sale: | 


"If the right of the complainant, or any of the par- 
ties to the suit, to the lien herein provided for shall. | 
be established, the Court shall decree a sale of the 
land and premises of the estate and interest therein 
of the person who, as owner, contracted for the erec- 
tion, repair, improvement of, or addition to the build- 
ing, as aforesaid. (Mar. 3, 1901, 31 Stat. 1386, Ch. 
854, Sec. 1247)." i 


Rule 52(a) F.R.C.P. 


"(a) In all actions tried upon the facts without a — 
Jury or with an advisory Jury, the Court shall find 
the facts specially and state separately its conclu- 
sions of law thereon and direct the entry of the ap- — 
propriate judgment; . . . Findings of fact shall not 
be set aside unless clearly erroneous, and due re- | 
gard shall be given to the opportunity of the trial 
Court to judge the credibility of the ae as 


SUMMARY OF ARGUMENT ‘ i 


In the instant case the findings of the trial Cotrt should not be set 
aside because appellee proved his case by a clear ac as of 
the evidence. 


The trial Court, sitting without a Jury, had ample ees to 
judge the credibility of the witnesses and to draw 2 reasonable conclu- 
sion from the evidence. The concaaern) drawn were in favor of ap- 
pellee. 


The evidence adduced by appellee unequivocally sho:ved that the 
work pursuant to the contract was fully performed, except for changes 
and deviations requested by the owner. In any event there was substan- 
tial performance of the contract. 


The evidence is uncontroverted that appellants approved each in- 
stallment payment released to appellee, including the last. It is also 
uncontroverted that an architect hired by the lender and approved by 
appellants also approved each installment when due. The approvals as 
aforestated were made by appellants in conjunction with the fact that 
appellant Claude G. Walker maintained an office in the involved build- 
ing during the entire time of construction. 


It is submitted that any deficiencies that may have existed prior 
to final approval were known or should have been known to appellant. 


If the contention of full performance is not tenable, appellee con- 
tends that there was substantial performance, and any deficiencies 
were minor in nature. 


The appellee performed extra work at the request and with the ap- 
proval of appellants. The record clearly shows that appellant Claude 
G. Walker expressly requested and authorized certain "extras." 


Although appellant Claude G. Walker denied giving permission to 
appellee for certain extras, this denial falls short in view of the docu- 
mentary evidence to the effect that appellant Claude G. Walker would 
pay for “extras” by way of a deed of trust. Translated into legal lan- 
guage, appellants waived the contract requirement of prior written au- 
thorization as regards to "extras." 


Appellee also contends that the non-procurement of a performance 
bond was waived by appellants in juxtaposition with the fact that appel- 
lant did not follow the contract provisions as to the procurement of the 
performance bond. 


Appellee Established by a Preponderance of thetEvidence That 
There Was Substantial Performance of the Cc and That 
the Work Was Performed in a Workmanlike er ane 
Appellee to Final Payment Under the Contract. ° 


Rule 52(a) of the Federal Rules of Civil pees is applicable 
to the instant case. The rule prescribes that findings of fact in actions 
tried without a jury "shall not be set aside unless clearly erroneous, 
and due regard shall be given to the opportunity of the trial court to 
judge of the credibility of the witnesses." Thus has evolved the rule 
of law that a trial judge's fact findings must not be set aside by the ap- 
pellate court unless clearly erroneous. Consolidated Realty Corpora- 
tion v. Dunlop, 72 App. D.C. 273, 114 F.2d 16 (1940); United States v. 
Gypsum Co., 68 S. Ct. 525, 333 U.S. 364, 92 L. Ed. 746 (1947). 


In the instant case there was conflicting evidence as a result of 
the proof adduced between both sides on all controverted points in re- 
gards to performance. 


The appellee testified that the work was fully performed, accord- 
ing to plans and specifications, except for changes and deviations re- 
quested by the owner. There was further testimony that appellee had 
received three previous installments of $12,498.75 each, and each time 
the installments were paid without objection. (J.A. 17, 18). Likewise, 
before each installment was paid the work was inspected by an archi- 
tect proffered by the lending institution and approved by appellants. 
(J.A. 45, 46, 55, 56, 76) 


Appellant on the other hand testified in essence that on eae 
18, 1964 (the day after request for final payment was signed by appel- 
lant) he observed a number of conditions in the building which needed 
correction. (J.A. 62-67) It should be worthy of note at this SESESS to 


point out that as the appellant Walker maintained his office in the in- 
volved building during the entire time of construction, it is plausible 
to presume that appellant Walker was aware or should have been aware 
of the needed corrections prior to affixing his signature to the request 
for payment submitted by appellee. (J.A. 81, 82) 


It is submitted that the evidence established that any deficiencies 
which may have existed prior to approval by appellant Walker were 
minor in nature. In Nicholas T. Haller v. Nathan B. Clark, 21 Dist. of 
Columbia Reports 128 (1892), the court held in a factual situation sim- 
ilar to the instant case: If in a suit to enforce a mechanics’ lien it ap- 
pears that certain parts of the contractor's work were accepted by the 
defendant after they were completed, such acceptance implies that the 
work is to be paid for, and it is too late to renew objections that had 
thus been waived, after suit is brought. 


The gravamen of the entire controversy is whether or not there 
was substantial performance pursuant to the contract. The evidence 
is almost overwhelming in the affirmative. In Williston on Contracts, 
Third Edition, Vol. 6, Sec. 842, it is stated thusly: 

"_. . A plaintiff who has substantially performed is 


entitled to recover, although he has failed in some 
particular to comply with his agreement.” 


In any event! where two different conclusions may reasonably be drawn 
from uncontroverted evidence, question as to which should be drawn is 
for trial court. United States v. Ingalls, 72 App. D.C. 383, 114 F.2d 
839 (1940). 


It is well established that where there is substantial performance 
of a building contract, even though attended by minor short comings, 
the contract price may be recovered, less a fair allowance tothe owner 
to make good the defects. 


The doctrine of substantial performance is recognized in the Dis- 


trict of Columbia and a contractor is entitled to recover the contract 
price less compensatory damages for any injuries found to be due to 
defective or incomplete work. Turner v. Henning, 49 App. D.C. 183, 
262 F. 637 (1920); Matthew A. Welch & Sons, Inc. v. Bird, 193 A.2d 
736 (D.C.A. 1963). In the instant case the evidence clearly shows that 
the deficiencies, if any, were trivial. Likewise the trial court denied 
compensation to appellants for any alleged deficiencies. 


t 


U. 


The Trial Court Did Not Err in Finding That Appellee 
Performed Extra Work at the Request and With the © 
Approval of Appellants 
During the entire time appellee was performing the work on the 
premises in question appellant Claude G. Walker continued the prac- 
tice of his profession on the same premises and wag present at all 
times and observed all aspects of the work inclu¢i deviations and 
extras. 


Certainly, by reason of the fact said appellant Glaude G. Walker 
was always on the premises and observing the worki done there isa 
strong presumption that he and appellee discussed deviations, if 
any, and all extras to have been performed by appe gee, prior | to the 
time same was performed, and that the appellant Ciaude G. Walker 
requested and approved same before performance ; appellee, 


That by way of substantiation of the presumption that appellant 
Claude G. Walker requested and authorized the deviations, if any, and 
extras involved herein, note the testimony of said appellant in the trial 
Court which clearly shows that he did authorize appellee to obtain a 
completion bond which is an extra (J.A. 71). By way of further sub- 
stantiation of this presumption, note the testimoay of said appellant 
with respect to substitute glass used on the premises, which he ac- 
knowledges he discussed with appellee and interceded for and selected 
(J.A. 79, 80, 78). | 
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The use of the substitute glass in question necessitated additional 
costs in that the appellee was required to furnish additional labor and 
materials in order to install the glass, whereas had the Hines Turner 
glass, originally ordered, been used same would have been installed 
by Hines Turner without costs beyond the original contract price (J.A. 
38, 39). 


The Hines Turner glass was originally requested by appellant 
Claude G. Walker and ordered by appellee (J.A. 37). It was not the 
fault of appellee that the glass from Hines Turner could not be deliv- 
ered on time. Had appellee been free to obtain the desired glass from 
any source he chose and not bound by the requests of appellant Claude 
G. Walker that the glass be obtained from Hines Turner Company, no 
substitute would have been necessary and no extra charge would have 
been made. 


By reason of the extra labor and material in installation of the 
substitute glass appellee sustained and incurred additional costs and 
expenses (J.A. 37, 38, 39, 40) (Pitf. Ex. 5, Supp. J.A. 1) (Def. Exs. 
2, 3, 4, 5, Supp. J.A. 16-27). 


In further substantiation of appellee’s presumption that appellant 
Claude G. Walker discussed, requested and authorized the extra work 
and services it will be noteworthy to observe that there must have been 
a meeting of the minds of both parties and an understanding that said 
extras would be paid for by appellant Claude G. Walker by execution of 

EE secured by a | deed of trust on the premises, to the appellee (J.A. 


VL. C 109. 


"Where parties have agreed that an engineering 
fee should have a ceiling and no additional compensa- 
tion for extras are payable except by written agree- 
ment in advance, such agreement controls but parties 
may waive compliance with requirement that there be 
a written agreement governing extras." Alden v. Cen- 
tral Power Electric Co. Co-op, 168 Fed. Supp. 19. 


11 


"Even though a written contract stipulates that it 
may not be varied except by an agreement in writing, 
nevertheless the parties, by a subsequent oral agree- 
ment, may modify it by mutual consent." Freeman 
Et Al v. Stanbern Const. Co., Court of Appeals of Ma. 
1954 Case. 


"Building Contract provision that no erations) F 
should be made except upon written ordey of archi-; 
tects and provision that no alterations fog which af- 
fected price or time for completion shoul be made 
without written order from owners did no prevent — 
parties from subsequently making another and dif- | 
ferent agreement and from orally modifying written 
contract, when they mutually agreed thereon.” Sit- 
kin v. Smith, 276 P. 521, 35 Ariz. 226, 66 ALR 645. 


', .. Where, however, alterations made in the work | 

are of such a character that the owner should from 
their nature be aware that they will be attended with 
extra cost it is not necessary that the builder notify 
the owner that extra compensation will be expected, . ." 
17A, C.J.S. Sec. 371 (4), page 407, 1963 Ed. | 


i. 


The Trial Court Did Not Err in Refusing To Give Appellants 
Credit for the Non-procurement of a Performance Bond by 


Appellee. 


From the tenor of appellee's brief on the above point it would ap- 
pear that appellee contracted with appellants to pay to the latter a def- 
inite sum of money or to render performance the value of which is as- 
certainable by mathematical computation. Likewise, appellants contend 
that a breach of the above necessitates money damages. 


Appellee contends that there were to be no emoluments accruing 
to appellants by procurement of the performance bond and conversely, 
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by the non-procurement thereof, appellants are not entitled to a credit 
for the cost of the premium. 


The main thrust of appellee's argument on this point is, that there 
was unequivocal testimony from appellee to the effect that a perform- 
ance bond was not obtained by consent of both parties. The reason given 
was there would be an increase in the price of the job and appellant 
Walker could not afford it. (J.A. 34, 35) It is worthy of note that no- 
where in the evidence, testimony or documentary, is there anything 
which rebuts the testimony of appellee as to why the performance bond 
was not procured. 


In article 30 of the specifications it is stated (J.A. 102): 


"The owner shall have the right, prior to the signing 
of the Contract, to require the Contractor to furnish 
bond covering the faithful performance of the Con- 
tract and the payment of all obligations arising there- 
under, in such form as the owner may prescribe and 


with such sureties as he may approve. If such bond 
is required by instructions given previous to the sub- 


mission of bids the premium shall be paid by the con- 


tractor; if subsequent thereto, it shall be paid by the 
owner.” (Emphasis added.) 


It is submitted that nowhere in the testimony does it show that the 
above procedure was followed. 
CONCLUSION 
For the foregoing reasons appellee submits that the judgment of 
$17,411.78 in favor of appellee Emmett C. Wade should be affirmed. 
Respectfully submitted, 


ROBERT H. COOKE 


600 "T"’ Street, N. W. 
Washington, D. C. 


Attorney for Appellee 


